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SYLLABUSBY THE COURT

1. “Although theruling of atrid court in granting or denying amation for anew trid
isentitled to great repect and weight, thetrid court’ sruling will bereversad on gpped whenitiscear that
thetria court hasacted under some misgpprehension of thelaw or theevidence” Syl. pt. 4, Sanders

v. Georgia-Pacific Corp., 159 W. Va 621, 225 S.E.2d 218 (1976).

2. “Asagenad rule, therefusd to givearequested jury indructionisreviewed for
anabuseof discretion. By contrast, the question of whether ajury was properly ingtructed isaquestion
of law, and thereview isdenovo.” Syl. pt. 1, Satev. Hinkle, 200 W. Va. 280, 489 S.E.2d 257

(1996).

3. “Therulethat an employer hasan absoluteright to discharge an a will employee
must betempered by the principlethat wheretheemployer’ smativetion for the dischargeisto contravene
somesubstantia public policy princip[l€], thentheemployer may beliableto theemployeefor damages
occasioned by thisdischarge. Syllabus, Harlessv. First National Bank in Fairmont, 162 W. Va

116, 246 S.E.2d 270 (1978).

4, “Indigparatetreatment discrimination casesunder theWest VirginaHuman Rights
Act, W.Va Code, 5-11-9(1992), aplantiff provesadamfor unlawful discriminationif heor sheproves

by apreponderance of the evidence that aforbidden intent was amotivating factor in an adverse



employment action. Liahility will then beimposad on adefendant unlessit proves by apreponderance of
the evidencethat the same result would have occurred even in the alxsence of the unlawful motive” Syl.

pt. 6, Skaggs v. Elk Run Coal Co., Inc., 198 W. Va. 51, 479 S.E.2d 561 (1996).

5. “Oncetheplantiff in an action for wrongful discherge bassd upon the contravention
of asubstantial public policy has established the existence of such policy and established by a
preponderance of the evidence that an employment discharge was motivated by an unlawful factor
contravening that policy, liability will then beimposed on adefendant unlessthe defendant provesby a
preponderance of the evidence that the same result would have occurred even in the absence of the
unlawful motive.” Syl. pt. 8, Pagev. Columbia Natural Res,, Inc., 198 W. Va. 378,480 SE.2d 817

(1996).

6. “When an a will employee has been discharged from hisher employment based
upon his’her exerciseof saf-defenseinresponsetoletha imminent danger, such right of self-defense
conditutesasubgantia public policy exceptiontotheat will employment doctrineand will sustainacause
of action for wrongful discharge” Syl. pt. 8, Felicano v. 7-Eleven, Inc., 210 W. Va 740, 559 SE.2d

713 (2001).

1. “Toidentify thesourcesof public policy for purposesof determining whether a

retaliatory discharge hasoccurred, welook to established preceptsin our constitution, legidative



enactments, legidatively gpproved regulations, and judicid opinions”  Syl. pt 2, Birthisd v. Tri-Cities

Health Services Corp., 188 W. Va. 371, 424 S.E.2d 606 (1992).

8. “Thelegidativeintent expressedin W. Va Code, 18-29-1 (1985), isto provide
asgmple, expeditious and fair process for resolving problems” Syl. pt 3, Spahr v. Preston County

Board of Education, 182 W. Va 726, 391 S.E.2d 739 (1990).

9.  “W.Va Code§18-29-3(3) (1992) (Repl. Vol. 1094) makes mandatory thetime
periods within which grievances by educational employees must befiled, heard, and decided. If a
grievanceevduator doesnot comply with thehearing and decison time periods, and hisher inaction does
not comewithin one of the enumerated satutory exceptions <the grievant shdl prevall by default.”” Syl.

pt. 3, Hanlon v. Logan County Board of Education, 201 W. Va. 305, 496 S.E.2d 447 (1997).

10.  “A deerminaion of theexigenceof public palicy inWes Virginiaisaquestion of

law, rather than aquestion of fact for ajury.” Syl. pt. 1, Cordlev. General Hugh Mercer Corp., 174

W. Va. 321, 325 S.E.2d 111 (1984).



Per Curiam:

Appdlant Nick Wounaris, Jr., an employee of gppdlee Wes VirginiaState College, a
public educationd inditution, filed agrievancedfter baingfired. After an AdminigrativelLaw Judgeordered
thegppdleetoreingate Mr. Wounaris, the gppelleefired him asecond timeand then apped ed the order
of reindatement. Although West VirginiaState Collegelogt itsapped of the grievance, it never re-hired
Mr. Wounais Appdlant Wounarissued, dleging retdiatory discharge, but thejury found for the College

Mr. Wounaris now appeals, and for the reasons set forth below, we reverse.

l.
FACTS

We natethat this case was argued as part of an educationd program for school sudents,
cdled LAWS.' Becausethiscasewasarguedasapart of thisprogram, the opinion hasbeen written so
that it might be more easily understood by the sudentswho participated. Many footnotesare provided
to explain legd termsto thosewho might not understand them, and somefactsare explained in greeter

detail than in an ordinary opinion.?

The LAWSproject, anacronym for Lega Advancement for West VirginiaStudents, isaWest
Virginia Supreme Court of Appedlsinitiative desgned to educate high school sudents about thejudicid
branch of government. Participeting Sudents have an opportunity to attend aSupreme Court sessoninthar
own, or anearby, community. The Supreme Court is proud to have educated more than 1,400 students
through LAWS since the program began in 1999.

“The explanatory foatnotesin this opinion, those that do not quote agtatute or opinion of this Court,
are provided largdly to hep students understand this case, and should not be cited by future litigants as
being illustrative of the state of the law on agiven issue.
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Mr. Nick Wounaris, J., the gppdlant, or person whofiled thisgpped, Sarted working for
appdlee West VirginiaState College (“the College’) on March 1, 1985, when the College hired Mr.
Wounaristo served asits Director of Fisca Affairs. After severa yearsworking at the College, Mr.
Wounaris gained apromotion to the postion of Assstant Vice Presdent for Adminidrative Affairson
August 1, 1995. Both sidesagreethat thiswasnot atenured position® a the College but wasinstead aso-
cdled“awill” postion. Eachyear Mr. Wounariswould sgnadocument caled a“Noticeof Appointment”
that made clear that hisjob was an adminidrative gopointment and that he served at thewill and pleasure
of the Presdent of the College. Thedocument provided that Mr. Wounaris could quit, or the College could

terminate him, with thirty days written notice.

At somepoint, Mr. Wounaris became unhgppy with his pogtion at the Collegeand he met
withthe College spresident, Dr. Hazo W. Carter, J., to discusshisdissatisfaction sometimein September
1998. When the Collegetook no immediate action on hiscomplaints, Mr. Wounarisddivered aletter to
Dr. Cater’soffice on October 5,1998. Inthat letter, Mr. Wounaris explained that he was disstisfied
with severd of hisjobduties hisjobtitle, hissalary, and severd other issues. Mr. Wounaris whoiswhite,

aso said in the letter that he believed that he was the victim of “reverse racia discrimination.”

Inthat letter, Mr. Wounaris made severd demands, including anew job title, araise of

$20,000, and significant changesin hisjob duties. Apparently Mr. Wounarisbelieved that many other

*Unlike aperson with an “a-will” job, aperson in tenured position can expect hisor her jobto
continue every year.



peoplereceived promotionsingtead of him, and that if he had been promoted fairly hewould dready be
meaking $20,000 ayear more. Mr. Wounarissadin hisletter that, if the Collegedid not do what he asked,
hewould file complaintswith the Human Rights Commission,the Ethics Commission,” and that hewould
dsofilealawsuit inthedcircuit court inwhich hewoul d ask for $200,000 in compensatory damagesand
$2,000,000 in punitive damages. Also on that same day, October 5, 1998, Mr. Wounaris delivered
another letter to hisimmediate supervisor, Dr. CassandraWhyte, inwhich hesad many of thesamethings
he sad inthefirg letter, and dso demanded a written warning to a co-worker whom Mr. Wounaris

believed to be acting in an unprofessional and racist manner toward him.

*The Human Rights Commission, created by W. Va Code 8 5-11-1, et seq., ischarged with the

duty to:
encourageand endeavor to bring about mutua understanding and repect
amongdl radd, rdigiousand ethnic groupswithinthesateand shall grive
to eiminate al discrimination in employment and places of public
accommodationsby virtueof race, religion, color, nationd origin, ancedry,
sex, age, blindness or handicap and shall strive to eliminate all
discrimingtion in the sale, purchase, lease, rentd or financing of housing
and other red property by virtue of race, religion, color, nationd origin,
ancestry, sex, blindness, handicap or familial status.

W. Va Code §5-11-4 (2001).

*The Ethics Commission, created by W. Va Code § 6B-1-1, et 5211, ischarged with the duty to

maintain confidencein theintegrity and impartidity of the governmenta
processinthestateof West Virginiaanditspolitical subdivisonsandto
ad public officiasand public employeesin the exercise of their officid
dutiesand employment; to defineand establish minimum ethicd gandards
for elected and appointed public officialsand public employees, to
diminateactud conflictsof interes; to provide ameansto defineethica
standards; to provide ameans of investigating and resolving ethical
violaions, andto provide adminigrativeand crimind pendtiesfor goeaific
ethical violations herein found to be unlawful.
W. Va Code §6B-1-2 (1989).



Three dayslater, on October 8, 1998, Dr. Whyte met with Mr. Wounarisand gavehim
aletter that said hisemployment with the Collegewasterminated “ effectively immediately” and thet he
would only be paid through the end of the next month, November 30, 1998. Theletter explained thet the
Collegehad“logt confidence’ in Mr. Wounaris ability to perform hisdutiesand thet asaresult, hecould

no longer work there.

The parties disagree about what happened next.® Mr. Wounarisdaimsthat he requested,
tonoavail, aninforma conferenceto discusshistermination with Dr. Whyte and Dr. Carter theday he
recelved the | etter, which would bethefirst step in the grievance process. Mr. Wounarisaso wroteto
severd offiddsat the College, assarting daimsof discrimination and asking for hisgrievanceto beheard.
Mr. Wounarisofficidly filed agrievance, onaparticular form provided by the College, on December 9,

1998.

The Adminigrative Law Judge (abbreviated “ALJ’ ) assgned to the casefound that Mr.
Wounaris had attempted to sart the grievance process, that the Collegefailed to respond, and that asa

result the College was in default, as described by W. Va. Code § 18-29-3(a) (1992). The ALJ

*BecauseMr. Wounarisworked for West VirginiaState College, apublicingtitution, hehad the
right tofilewha iscdled a“grievance’ pursuant toW. Va Code § 18-29-1, et s2q. Filing agrievance
Isnot possblewith every job, but whenitis, aperson who thinkshe or sheistreated unfarly, or fired for
animproper reason, canfileanofficid complaint, caleda“ grievance” Thegrievanceprocesshasseverd
deps. Thefirg sepisto request ameeting with your supervisors, and it moves onto other gepsuntil a
specid judge cdled an Adminidrative Law Judge or aHearing Examiner hearsthecase. If youdon'tlike
the ruling that judge gives you, you can appeal to the circuit court, and eventually to this Couirt.
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determined that, because Mr. Wounaris' claim of “reversediscrimination,” if true, would beaclam
involving asubstantia public policy,” and because the College had defaulted, the AL Jwas required to
presumetha Mr. Wounarishad prevailed on the merits of hisgrievance® After finding no authority to
redefineMr. Wounaris dutiesor to providehimwitharaise, theALJordered the Collegetoreingdae Mr.
Wounaristo hisformer pogtion, and pay him back pay and bendfits, plusinterest, from the effective date

of histermination. The ALJ entered this order on May 18, 1999.

The College then took two courses of action. OnMay 19, 1999, Dr. Whytewrote Mr.
Wounarisanather |etter, again terminating hisemployment withthe College. The Coallegethen pursued an
gpped of theALJ sorder of rengatement. Specificaly, the Collegefiled an gpped inthe Circuit Court
of Kanawha County on May 25, 1999. After severd hearingsin drcuit court, the College petitioned this
Court requesting agtay of the ALJ order, which this Court denied on September 23, 1999. After severd
moreroundsof mationsand hearings, thelower court findly entered an order on January 4, 2000, afirming
the ALJ sorder of rengatement. The College appeded thefind order to this Court, which refused the
petition of the College by order dated July 6, 2000. Although seemingly victoriousat thisstagein the

process, Mr. Wounaris had been terminated, for the second time, back on May 19, 1999.

Thismeanstha an employeeswill not dwayswin hisor her grievancejust becausethe employer
missed adeedlineor failed to respond. Theemployeeonly wins*by default” whentheemployer hasdone
certain things wrong.

fThismeansthat the AL J did not actudly weigh the evidence and decide that Mr. Wounariswas
right; instead, the ALJ had to presume that Mr. Wounaris was right.
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In regponseto hissecond termination, Mr. Wounarisfiled asecond grievance on August
20,1999, Mr. Wounarislogt a levelsl and |1, and the Collegewaived the Levd 111 hearing so the matiter
procesded to leve 1V, ahearing before an Adminigrative Law Judge. On May 15, 2000, the ALJruled
againg Mr. Wounaris, finding that athough he had presented aprima facie case of reprisd, the College

had established legitimate, non-retaliatory reasons for terminating Mr. Wounaris.®

Meanwhile, on October 19, 1999, with the second grievance till pending, Mr. Wounaris
filed anew and separatelawsuit inthe Circuit Court of Kanawha County, dleging thet the College hed fired
himinretdiaion for filing thefirs grievance™ Almost two years passed beforethetrid inthiscase actudly
took place. Meanwhile, various courts considered the other aspects of thiscase. Eventually, on
September 21, 2001, ajury found againg Mr. Wounarisand for the College. A verdict form returned by
thejury showed that thejury did not think that Mr. Wounaris proved that the College had fired him for
improper reasons. That is, Mr. Wounariswas unableto convincethejury that the Collegefired himthe

second timeinretaiation for hisfiling thefirst grievance, or for any other impermissiblereason. Mr.

*Thismeansthat Mr. Wounaris had shown enough evidencethat it looked like, at first, Mr.
Wounariswasright, but that the College was able to show that it had other valid, permissblereasonsto
fire him again.

Thisiscomplicated becauseMr. Wounarisis basicaly saying that the Collegefired himthe
ssoond time because he hed filed agrievancewhenit fired him thefird time. Heaso argues, however, that
the original reasons for his firing were not legitimate reasons either.

Hif thereader issomewhat log, that confusionisunderstandable. Wenotethat, a thesametime
that the second grievance was pending and around thetime Mr. Wounaris hed filed hislawauit in drcuit
court, the College was dtill gopeding the decison of the ALJin the firg grievancefrom May 1999 through
July of 2000. The ALJdid not rule against Mr. Wounaris in the second grievance until May 15, 2000.
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Wounarismoved for anew tria, which thelower court denied by order dated November 27, 2001. Itis

from this order that Mr. Wounaris now appeals.

.
STANDARD OF REVIEW

Mr. Wounarisarguesthat thelower court failed to ingtruct thejury properly and should
have granted his motion for anew trial. Asthis Court has explained:

Wereview therulingsof the circuit court concerning anew trid and its

conclusion asto the existence of reversible error under an abuse of

discretion sandard, and wereview thecircuit court’ sunderlying factud

findingsunder aclearly erronecusstandard. Questionsof law aresubject

to a de novo review.
Tennant v. Marion Health Care Foundation, 194 W. Va. 97, 104, 459 S.E.2d 374, 381 (1995);
accord, syl. pt. 2, in part, Walker v. West Virginia Ethics Commission, 201 W. Va. 108, 492
S.E.2d 167 (1997). Although thisstandard favorsthe decisions made by the lower court, we have
cautioned that thisdiscretion isnot without limit: “Wegrant trid court judgeswidelatitudein conducting
the businessof their courts. However, thisauthority doesnot go unchecked, and ajudge may not abuse
the discretion granted him or her under our law.” Lipscomb v. Tucker County Comin., 206 W. Va

627, 630, 527 S.E.2d 171, 174 (1999).

Mr. Wounaris has placed thejury indructions at issuein this case, but whether or not the
jury received the proper instruction necessarily implicates a question of law. The Court has stated that:

Althoughtheruling of atrid court in granting or denying amotion for a
new trid isentitled to great regpect and waght, thetria court’ sruling will

~



bereversad on gpped whenitisclear that thetrid court has acted under
some misapprehension of the law or the evidence.

Syl. pt. 4, Sandersv. Georgia-Pacific Corp., 159 W. Va. 621, 225 S.E.2d 218 (1976). Accord,
Sillwell v. The City of Wheeling, 210 W. Va. 599, 604, 558 S.E.2d 598, 603 (2001); syl. pt. 1,
Andrewsv. Reynolds Memorial Hosp., Inc., 201 W. Va. 624, 499 S.E.2d 846 (1997). Syl. pt. 1,

Foster v. Sakhai, 210 W. Va. 716, 559 S.E.2d 53 (2001).

Because we are asked to consder whether the membersof the jury received the proper
ingructionsin this case, our review isde novo with respect to thisspecificissue: “Asagenerd rule, the
refusd to giveareguestedjury indructionisreviewed for an abuse of discretion. By contradt, thequestion
of whether ajury was properly ingtructed isaquestion of law, and thereview isdenovo.” Syl. pt. 1,
Satev. Hinkle, 200 W. Va. 280, 489 S.E.2d 257 (1996). Or stated another way, “[0]f course, our
review of thelega propriety of thetria court’ singtructionsisdenovo.” Skaggsv. Elk Run Coal Co.,
Inc., 198 W. Va. 51, 63, 479 S.E.2d 561, 573 (1996) (citation omitted); accord, Gillingham v.
Sephenson, 209 W. Va. 741, 745, 551 S.E.2d 663, 667 (2001) (per curiam). Bearing all thisin

mind, we turn to a discussion of the instant case.

1.
DISCUSSION

Thebascissueinthiscaseiswhether or not it was“wrong” for the Collegeto fire Mr.
Wounaristhe sscond time, the day after an adminidrative law judge hed ordered the Collegeto givehim

hisjobback. Mr. Wounarisfirs arguesthat thetrid court made an error whenit refused to hold thet the
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College had violated the May 18, 1999 reinstatement order whenit fired him the second time. More
spedificaly, Mr. Wounaris dlamsthat thejudge should have ingructed the jury that the Collegewasin
violaion of theMay 18 order. Insteed thejudgedlowed thejury to consder thisquestion, and they found

against Mr. Wounaris.

The Callege arguesthat thejudge acted correctly and gavethejury the correct indructions.
The College notesthat thejury recaived an ingruction that alowed themto infer from thetiming of the
second firing thet the College had animproper motive. Essantidly, Mr. WounariswantstheCourt tohold
that an employer cannot fire an employee onceajudge has ordered that employee’ sreingtatement, or at
least not until the grievance and gppedl s processes haverun thar course. The College wantsthe Court to
hold that once an at-will employee hasreturned to work, he or sheisstill “ at-will” and can befired
immediatdly, if theemployer findsit necessary or desirableto do so. The Court hasexplained that there
are limitations on an employer’s ability to fire an employee in certain situations:

Therulethat an employer has an absolute right to discharge an at will

employee must betempered by the principlethat wheretheemployer’'s

moativationfor thedischargeisto contravene somesubgtantia public policy

princip(le], thentheemployer may beligbleto theemployeefor dameges

occasioned by this discharge.
Syllabus, Harlessv. First National Bank in Fairmont, 162 W. Va. 116, 246 S.E.2d 270 (1978).
ThisCourt has noted that the outlines of “ public policy” are elusive, describing the concept asboth

“nebulous,” see, Kanagy v. Fiesta Salons, Inc., 208 W. Va. 526, 529, 541 S.E.2d 616, 619 (2000),

and “hard to define,” see, Yoho v. Triangle PWC, Inc., 175 W. Va 556, 561, 336 S.E.2d 204, 209



(1985). However, wehavemade someeffortsto describewhy a“ public policy” exceptiontothe™ a-will”
doctrine is necessary:
Thebasic rulethat an employer hasan absoluteright to dischargean
at-will employeehashbeen subjected to severa exceptionsby thisCourt,
oneof which isthat where an employer’ smoativation for the dischargeis
to contraveneasubgtantiad publicpalicy, thentheemployer may beliable
totheemployeefor damages. A review of these exceptionsindicatesthat
generdly they were created to protect the public fromthreetsto itshedlth,
financid well-being, or condtitutiond rights, or to guaranteethe effective
operdtion of thelegd sysem. Theraiondeunderlying eech exceptionis
that protecting the employee from discharge is necessary to uphold a
substantial public interest.
Feliciano v. 7-Eleven, Inc., 210 W. Va. 740, 751, 559 S.E.2d 713, 724 (2001) (Maynard, J.,

dissenting).

Many of the recent casesin thisarea of thelaw draw support from this Court’ sdecisons
in Skaggs v. Elk Run Coal Co., Inc., 198 W. Va. 51, 479 S.E.2d 561 (1996) and Page v.
Columbia Natural Res., Inc., 198 W. Va. 378, 480 S.E.2d 817 (1996). In Skaggs, the Court
conddered the case of adisabled veteran who aleged that hisemployer fired him, at least in part, because
of hisdisability. TheSkaggs Court conducted athorough andysisof thediscrimination law, induding the
leading federal case of McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S.Ct. 1817, 36
L.Ed.2d 668 (1973), and held that:

In disparate treatment discrimination cases under the West Virginia

Human Rights Act, W. Va. Code, 5-11-9 (1992), aplantiff provesa

cdamfor unlawful discriminationif he or she provesby apreponderance

of the evidence that aforbidden intent was amotivating factor in an
adverseemployment action. Liahility will then beimposed on adefendant
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unlessit provesby apreponderance of the evidencethat the sameresult
would have occurred even in the absence of the unlawful motive.

Syl. pt. 6, &kaggsv. Elk Run Coal Co., Inc., 198 W. Va. 51, 479 SE.2d 561 (1996). Page, decided
about the sametime, considered the case of awoman who claimed to have been fired because of her
testimony in alegal proceeding. Building on the decision in Skaggs, the Page Court held:

Oncethe plaintiff in an action for wrongful discharge based upon the

contravention of asubgiantia public policy has established the exigence

of such policy and established by apreponderance of theevidencethat an

employment discharge was mativated by an unlawful factor contravening

that policy, liability will then beimposed on adefendant unlessthe

defendant proves by apreponderance of the evidencethat thesameresult

would have occurred even in the absence of the unlawful motive.

Syl. pt. 8, Page v. Columbia Natural Res., Inc., 198 W. Va. 378, 480 S.E.2d 817 (1996).

Inamorerecent case concerning aconvenience foreemployeewho wasterminated after
successfully disarming arobber at the store, the Court was asked to cons der whether theright to self-
defenseshould have prevented the storefrom firing theemployee. The Court decided thequestioninfavor
of the employee, holding:

Whenana will employeehasbeen discharged from hisher employment

based upon hisher exerciseof sdf-defenseinresponsetolethd imminent

danger, such right of self-defenseconditutesasubgtantia public policy

exceptionto thea will employment doctrine and will sustain acause of

action for wrongful discharge.

Syl. pt. 8, Fdiciano v. 7-Eleven, Inc., 210 W. Va. 740, 559 S.E.2d 713 (2001). The Court went on

to explain that, once an employee has demondrated that he or she may have been fired for exercising the
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right to salf-defense, theemployer hasan opportunity to show it fired the employeefor other, legitimate

reasons:
An employer may rebut an employee’ s prima facie case of wrongful
dischargeresulting fromtheemployee suseof sf-defenseinresponseto
lethal imminent danger by demonstrating that it had a plausible and
legitimate business reason to justify the discharge.

Id., syl. pt. 9.

The Court has sometimes struggled with just what condiitutes asubstantia public policy
issuethat would prevent an a-will employeefrom being fired. 1nacaseconcerning awrongful discharge
clam brought by acosmetologist againg the hair sdlon where she had worked, this Court conducted a
thorough review of other casesto determine*“what condtitutesasufficiently clear embodiment of public
policy” tolimit anemployer’ sright to terminate an a-will employee. Kanagy v. Fiesta Salons, Inc. 208
W. Va 526, 529, 541 SEE. 2d 616, 619 (2000). The Kanagy opinion notes that the Court has found
apublic policy reasontolimit the usud right of an employer tofirean a-will employeewhenthat firing
would violateimportant rights of the employee. For example, the Court hasfound that public policy
cong derations prevent terminating an employee who refused to take a polygraph test (see Cordlev.
General Hugh Mercer Corp., 174 W. Va 321, 325 SE.2d 111 (1984) (right to privacy)), terminating
adog warden who made aclam for overtime wages not paidto him (see McClung v. Marion County
Commission, 178 W. Va. 444, 360 S.E.2d 221 (1987) (right to seek redress of grievancesand seek

accesstothecourts), or, asdiscussed above, terminating aconvenience store employeefor defending
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himself against arobber (seeFelicianov. 7-Eleven, Inc., 210 W. Va. 740, 559 S.E.2d 713 (2001)

(right to self defense). The Kanagy Court aso went on to hold in favor of the employee.*

The Court doesnat conjure these so-cdled public palicy concansout of thinarr. Wehave
explained that one must draw from many sourceswhen considering whether adisputeimplicatesa
subgtantia public palicy interest: “To identify the sources of public policy for purposes of determining
whether aretdiatory dischargehasoccurred, wel ook to established preceptsin our conditution, legidative
enactments, legidatively gpproved regulations, and judicid opinions”  Syl. pt 2, Birthisd v. Tri-Cities

Health Services Corp., 188 W. Va. 371, 424 S.E.2d 606 (1992).

Applying thispoint to the facts of this case, we note that Mr. Wounaris, when employed
by the College, was subject to the requirementsof W. Va Code § 18-29-1, et seq., which establishes
agrievance procedurefor, among others employeesof dateingitutionsof higher learmning. TheLegidature

has provided an explanation of the purpose of this statute:

25pecifically the Court held:

West VirginiaCode of State Regulations § 3-5-3 clearly providesa
substantial public policy sufficient to support aclaim for wrongful
discharge where an employeeisdischarged in retdiation for providing
truthful information, in compliancewith thereguirementsof theregulation,
to an investigator for the West Virginia Board of Barbers and
Cosmetol ogists.

Syl. pt. 5, Kanagy v. Fiesta Salons, Inc., 208 W. Va. 526, 541 S.E. 2d 616 (2000).
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The purposeof thisarticleisto provide aprocedurefor employees of the
governing boards of higher education, state board of education, county
boards of education, regiona educational service agencies and
multi-county vocationa centers and their employer or agents of the
employer to reach solutionsto problemswhich arise between themwithin
the scope of their respective employment relationshipsto the end that
good morale may be maintained, effective job performance may be
enhanced and the citizens of the community may be better served. This
procedureisintendedto provideasmple, expeditiousandfar processfor
resolving problemsat thelowest possbleadminigrativeleve andshdl be
construed to effectuate this purpose.
W. Va Code§18-29-1 (1992). Webdievethat the Legidature intended employersand employeesto

be encouraged, and not discouraged, from using this process.

Inaddition to thisLegidative guidance, this Court hasadded thet: “Thelegidativeintent
expressed inW. Va. Code, 18-29-1 (1985), isto provideasimple, expeditious and fair processfor
resolving problems.”  Syl. pt. 3, Spahr v. Preston County Board of Education, 182 W. Va. 726,
391 SE.2d 739 (1990). We glean from the abovethat the grievance processcontainedin W. Va Code
818-29-1, et g1, advancesasubstantia public purpose, and that public policy consderations demand

that an employer not be permitted to violate the rights an employee enjoys under this process.

TheALJdetermined that the College defaulted onitsobligationsin the grievance process
and that, asaresult, it had to be presumed that Mr. Wounaris prevailed onthe meritsof hisdam.” While

the Court refused the direct appeal of this finding, we do note that the Court has held previously :

13See footnote 8, above.
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W. Va Code § 18-29-3(a) (1992) (Repl. Val. 1994) makes mandatory

thetime periodswithinwhich grievances by educationd employessmust

befiled, heard, and decided. If agrievanceevauator doesnot comply

with the hearing and decison time periods, and hisher inaction does not

comewithin oneof theenumerated Satutory exceptions “thegrievant shal

prevail by default.”
Syl. pt. 3, Hanlon v. Logan County Board of Education, 201 W. Va. 305, 496 S.E.2d 447 (1997);
accord, Harmon v. Fayette County Bd. of Educ., 205 W. Va. 125, 135, 516 S.E.2d 748, 758

(1999).

AsMr. Wounarisgatesin hisargument, the ALJdecided in hisfavor and commanded his
reindatement inthe May 18, 1999 arder. The Callegethen gppeded thisruling, aswasitsright. However,
the Collegedsoimmediady fired Mr. Wounarisagain, in spiteof theorder. Webdievethat therecord
inthiscasedearly establishesthat Mr. Wounarisisapublic employee protected by agrievance procedure.
Furthermore, it isdear from expressons of legidativeintent and the caselaw that this procedure exigsin
support of thesubgtantid public purposethat good mordemay be maintained, effectivejob performance
may be enhanced and the citizens of the community may be better served.” W. Va. Code § 18-29-1

(1992).

WefindthedecisoninFdiciano, supra, to behelpful indeciding theinstant case. The
Feliciano Court concluded:

[T]heright of self-defensein responseto lethal imminent danger isa

subgtantid public policy exceptiontothea will employment doctrineand

will support acause of action for wrongful discharge. Anaggrieved
employer may then rebut the presumption of awrongful discharge by
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demondrating thet it had a plausible and legitimate bus ness reason for
terminating its employee.

Feliciano210W. Va at 750-51, 559 SE.2d a 723-24. We concludethat asmilar result isgppropriate

in the instant case.

We believe that the actions of the Collegein thiscase, wherean ALJordered Mr.
Wounais reingatement, and in response the Collegere-hired him and thenimmediatdy terminated him
even before the gpped s process had run its course, present adear violation of public policy. Becausewe
have determined that an employer, under these drcumgtances and in the aosence of some significant, nove
reason, cannot terminate an employee in the middle of agrievance proceeding, we must reverse the
decison of thelower court. To hold otherwisewould beto mekeamockery of the grievance processand

leave an employee who had won reinstatement with a Pyrrhic victory,™ at best.

Furthermore, thisCourt hasnoted thet: “ A determination of theexisenceof public policy
inWest Virginiaisaquestion of law, rather than aquestion of fact for ajury.” Syl. pt. 1, Cordlev.
General Hugh Mercer Corp., 174 W. Va. 321, 325 S.E.2d 111 (1984); accord, Page v.
Columbia Natural Res,, Inc., 198 W. Va 378, 480 SE.2d 817 (1996). Intheinstant case, webdieve
thet thelower court madetwo sgnificant errors, firgt the court erred in nat finding Mr. Wounaris second

firing to be aviolation of the grievance process, and thusaviolation of public policy; second, the court

“Pyrrhuswasthe King of Epirus, an areaof Greece, who sustained such heavy losseswhen he
defeated the Romansin abeattlethat theterm “ Pyrrhic Victory” hascometo mean avictory thet iscostly
to the point of negating or outweighing expected benefits.
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compounded itsfird error by not indructing thejury to presumethe second firing wasimpermissble. While
it istruethat the court offered an ingtruction that dlowed the jury to infer animproper motive from the

timing of the second firing, we do not believe this was sufficient.

Becausewe have determined thet, under thefacts of this case, thefiring of Mr. Wounaris
beforethecompletion of thegrievance processwassmply not permissible, we concludethat thejury in
thiscasewasnot properly indructed. Although offered an opportunity to infer animproper motiveonthe
part of the College, we bdievethat thejury instead should have been told to presume such animproper
motive, inthe absence of somesignificant and nove reason for thetermination.™ Werecognizethat the
court could not possibly have anticipated the specificsof our rulinginthiscase. Nonetheless, wefindit

necessary to reverse.

Having sad this wearenot holding thet any employeewho hasfiled agrievanceor dleged
awrongful dischargeisimmune from termination. Obvioudy, asthe Collegeand thetrid court noted, there
arehypothetica drcumgtancesunder whichan employer could terminate an employee beforethe grievance
processhasconduded, eveninthefaceof an order of rendatement. Weleaveit tothefertileimaginations

of futurelitigantswheat those drcumstances might be. However, we notethet the reasonsan employer must

HWenotethat the College daimsto have acted upon information about Mr. Wounaris' prior
conduct acquired by the Collegeafter hisfirst termination, and/or Mr. Wounaris sconduct after hisfirst
termination. Wedo not find thefactsalleged sufficiently persuasiveto affect our holdinginthiscase,
although ajury may find otherwise.
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supply for discharging apublic employee, in spiteof areinstatement order and beforethetermination of
the grievance process, must be extremely persuasive. The Court has stated that:

A public officer or public employee, even onewho servesat thewill and

pleasure of the gppointing authority, may not bedischarged in retribution

for the exercise of aconditutiondly protected right, unlessasubgtantia

governmentd interest outwe ghsthepublicofficer’ sor publicemployeg' s

interest in exercising such right.
McClungv. Marion County Comm'n, 178 W. Va. 444, 450, 360 S.E.2d 221, 227 (1987) (citations
omitted). Whileour decisonin thiscase doesnot rest upon acondtitutiond anayss, the point made by
the Court in McClung provides a useful analogy. The reason for firing an employee, under the

circumstances presented inthis case, would haveto clearly outweigh the public policy interest of

maintaining the integrity of the grievance process.

Wedo not believethat this case presents circumstancesthat justified thefiring of Mr.
Wounarisbeforethe College had exhaugted itsgpped sin thegrievanceprocess. The College suggests
that by ruling thisway wemay cresteaclassof what it cals* super-protected” employeeswho can never
befired oncethey havefiled agrievance. Inessence, the College asks, if an employer cannat, ordinarily,
firean employeewho haswon reingatement until the grievance processhasreached itsconduson, when,

then, can such an employee be fired?

Wegppreaatethelogic of the College spostion, but we do not find it necessary to answer
suchaquestioninthisopinion. Wefindit sufficent to hold thet the public policy interest of encouraging
participation in the public employee grievance processis sufficient to prohibit the College' sspecific
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conduct inthisparticular case. Accordingly, we reversethe decison of thelower court, and remand this
caseforanewtrid. Atthenewtrid, Mr. Wounaris should benefit from apresumption that the College
actedinviolation of law when it terminated him the sscond time: The Callege should enjoy an opportunity

to rebut that presumption.*®

V.
CONCLUSION

For thereasons stated, the order of the Circuit Court of Kanawha County isreversed, and

this case is remanded to the circuit court for proceedings consistent with this opinion.

Reversed and remanded.

Mr. Wounarisaso arguesthat the lower court erred by not ingtructing thejury that it should
congder anaward of punitivedamegesinthiscase. Thejury’ sdecison rendered that issue essantialy moot
inthetrial below. However, we share Mr. Wounaris concern that thetria court may have placed
Ingppropriate weight on the College sdam that it was Smply relying upon the advice of counsd whenit
terminated him. We point out that:

In an employment law civil action, the fact that an employer acted in
reliance upon theadvice of counsd isnot an absolute defensetoaclam
that the employer acted unlawfully or negligently. Relevant evidence
regarding the advice of counsel may be admissiblein thetrial of an
employment law avil action aspart of thecaculusof evidencethat thefact
finder congdersinreaching itsverdict--indluding on theissue of punitive
damages, where that issue is presented.

Syl. pt. 2, Sheetz, Inc. v. Bowles, Rice, McDavid, Graff & Love, PLLC, 209 W. Va. 318, 547
S.E.2d 256 (2001).
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