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The Opinion of the Court was ddivered PER CURIAM.



SYLLABUSBY THE COURT

1 “Appellate review of a circuit court's order granting a motion to dismiss
a complant is de novo.” Syllabus Point 2, State ex rel. McGraw v. Scott Runyan Pontiac-

Buick, 194 W. Va. 770, 461 S.E.2d 516 (1995).

2. “The trid court, in gppraisng the sufficiency of a complant on a Rule
12(b)(6) mation, should not dismiss the complaint unless it appears beyond doubt that the
plantiff can prove no set of facts in support of his cam which would entite him to reief.”
Syllabus Point 3, Chapman v. Kane Transfer Company, Inc., 160 W. Va. 530, 236 S.E.2d 207

(1977).



Per Curiam:

In this proceeding, the Circuit Court of Randolph County dismissed a complaint
which the gppelants, John J. Coberly and Portia Ann Coberly, his wife, had filed against
Rebecca A. Coberly. The court dismissed the complaint because the court concluded that it
faled to state a clam upon which rdief could be granted. On apped, the appelants claim that
thar complant did state a dam upon which relief could be granted and that, as a consequence,
the drcuit court erred in dismising ther action. After reviewing the questions presented, this

Court agrees with the gppellants and reverses the decison of the circuit court.

l.
FACTS

On May 7, 1984, lvan Coberly, the grandfather of the appdlant John J. Coberly,
conveyed to John J. Coberly and John J. Coberly's father, John T. Coberly, a tract of land
located in Leedsville Didrict, Randolph County, West Virginia. The property was conveyed

to the gppellant and his father as joint tenants with the right of survivorship.

Subsequent to the conveyance, the gppelant John J. Coberly and his father, John
T. Coberly, borrowed substantid sums of money against the property and constructed

commercid improvements upon it.



Later, on May 5, 1995, the gppdlant John J. Coberly, who was not represented
by counsd, and his father, John T. Coberly, executed two documents affecting the ownership
of the property. One of the documents transferred the property to the “J & J Trust.” The other
document gpparently dedt with the trust, and, according to the complant later filed, provided
that “. . . [tflrustee Sdl use the Trust Estate for the HEALTH and WELFARE of John J. Coberly
[the gppdlant], as Trustee, and in Trustee's sole discretion only, deem necessary, it beng the
intent, however, of the Settlers to provide John J. Coberly a reasonable monthly income, if

possible, from the Trust Estate.”*

In the present gpped, the gppelant, John J. Coberly, asserts that, in 1998, after
the transactions involving the trust, he, his father, and his father's wife, Rebecca A. Coberly,
who is apparently the appellant's stepmother, borrowed $144,000 and executed a deed of trust
on the property to secure the loan. A portion of the amount borrowed apparently was used to
saidy debts agang the property. However, according to the complaint, the appellant's father

and/or his stepmother, appropriated the balance of the loan proceeds.

Subsequent to the 1998 finandng, the appdlant's father died testate and in his
will named Rebecca A. Coberly executrix of the estate and devised to her a substantial portion

of his estate gpparently induding apparently his interest in the property which had previousy

The documents are not in the record presently before the Court. The Court has
ascertained their contents from the complaint which the gppellants later filed.
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been conveyed to the “J & J Trust.” It appears that a this time or previoudy, Rebecca A.

Coberly had become atrusteg, or the trustee, of the“J & J Trust.”

Following the death of John T. Coberly, a dispute arose between Rebecca A.
Coberly and the appellant over money arisng from the property which had been conveyed to
the “J & J Trust.” As a consequence, the gppellants filed the complaint indituting the present

action.

After examining the complaint, Rebecca A. Coberly moved that the court dismiss
it on the ground that it faled to state a cause of action upon which relief could be granted. The
drcuit court took the motion under consderation, and on October 3, 2001, granted it. In a
subsequent order, the court said:

[T]he Complaint, when read in a light most favorable to the
Pantiffs faled to assert a factua scenario which would provided
[sc] legd bass for rdief.  The Court, having considered
counsd's agument as wdl as having reviewed the pleadings in
this matter, being of the opinion that Defendant's Motion to
Dismiss is proper does hereby ORDER that Defendant's Motion
to Dismiss be and hereby is GRANTED based upon the contents
of the Complaint which contains numerous assertions of fact and
a laundry lig of PlantiffS desres concerning changes which
Pantiffs wish coud be made to previoudy executed documents,
however, the Court finds that the Complaint fals to assat any
grounds supporting relief sought.

It isfrom the dismissa of the action that the appellants now gpped.



I.
STANDARD OF REVIEW

In Syllabus Point 2 of State ex rel. McGraw v. Scott Runyan Pontiac-Buick, 194
W. Va 770, 461 S.E.2d 516 (1995), this Court Stated: “Appellate review of a circuit court's
order granting a motion to dismiss a complaint is de novo.” Addtiondly, in Wiggins v.
Eastern Associated Coal Corporation, 178 W. Va. 63, 357 S.E.2d 745 (1987), this Court
indicated that on appeal of a digmissd of a case based upon the assertion that the complaint
fals to sate a clam upon which rdief can be granted, the alegaions of the complaint must

be taken as true.

["r.
DISCUSSION

A fundamentd precept governing the review of a motion to dismiss a complaint
for falure to state a cause of action is set forth in Syllabus Point 3 of Chapman v. Kane
Transfer Company, Inc., 160 W. Va. 530, 236 S.E.2d 207 (1977). That Syllabus Point states:
“The trid court, in gopraisng the sufficiency of a complaint on a Rule 12(b)(6) motion, should
not dismiss the complaint unless it appears beyond doubt that the plaintiff can prove no set of
facts in support of his dam which would entitte him to relief.” See also, John W. Lodge
Disgtributing Company, Inc. v. Texaco, Inc., 161 W. Va 603, 245 SE.2d 157 (1978);
Mandolidis v. Elkins Industries, Inc., 161 W. Va. 695, 246 S.E.2d 907 (1978); and Chapman

v. Kane Transfer Company, Inc., supra.



In light of this principle, the question before this Court in the present case is
whether the agppellants complaint states any set of facts which might entitted them to rdief.
Further, Wiggins v. Eastern Associated Coal Corporation, supra, indicates that in examining

that question, this Court should consider the alegations contained in the complaint as correct.

As has previoudy been stated, the complant dleges, among other things that
the property in question was transferred in trust with the direction that the property or trust
estate be used for the hedth and welfare of the gppellant John J. Coberly “as Trustee and in
Trustee's sole discretion only, deem necessary.” The trust agreement States, however, that it
is the intent of the settlors to provide the gppelant John J. Coberly with a reasonable monthly
income, if possble from the trust estate. The complaint further dleges that Rebecca A.
Coberly, the appellee and trustee of the estate, had deprived the gppellant, John J. Coberly, of

money which was rightfully his.

In Goetz v. Old National Bank of Martinsburg, 140 W. Va. 422, 84 SE.2d 759
(1954), this Court recognized that dthough discretionary powers may be vested in a trustee
of a trust, and that courts should not normdly interfere with the exercise of such discretionary
powers, the exercise of the discretion must not be made in a fraudulent or abusve way, and the

powers must not be exercised by the trustee in bad faith.



A reading of the complaint in the present case, when the alegations are taken as
true, indicates that the gppellee Rebecca A. Coberly recaived an interest in the rea property
in isue in trust with the discretionary power to distribute the proceeds for the hedth and
welfare of the appelant, John J. Coberly. It contains the further indication that the intent of
the settlors in establishing the trust was to provide the appelant John J Coberly with a
reasonable monthly income, if possble, from the trust estate. The alegations of the complaint
adso indicate that the appelant has not been recaiving income from the trust estate and that it
is the appdlant's dam that the income has been wrongfully, or in an abusve and bad fath

manner, withheld by the appellee Rebecca A. Coberly, the, or a, trustee of the“J & J Trugt.”

After reading the complaint, this Court believes that its alegations, if taken as
true, adequately dlege that Rebecca A. Coberly has not managed the trust property in the
manner contemplated by law. It, in effect, aleges a breach of trust which is a cause of action

under West Virginialaw.

In effect, this Court believes that when the complaint is andyzed in the manner
specified by the law, it does dlege a cause of action, and since it does dlege a cause of action,
the trid court erred in dismissng the complant for falure to State a cause of action upon

which relief can be granted.2

’The Court bdlieves that the complaint was rather inartfully drawn, and that it possibly
(continued...)



In view of the foregoing, the judgment of the Circuit Court of Randolph County

is reversed, and this case is remanded for further development.

Reversed and remanded.

2(...continued)

sets forth other causes of action such as the misappropriation of trust property resulting from
converson of loan proceeds received from the 1998 loan againgt the property. There is dso
a suggestion that the appellant, John J. Coberly, was fraudulently induced into transferring his
interest in the property to the “J & J Trug” dthough the complaint plainly fals to dlege fraud
with the particularity required by Rule 9 of the Rules of Civil Procedure. The Court notes that
the Rules of Civil Procedure provide means for darifying cams For ingance, Rule 12(e)
provides that a party may move for a more definite statement of a clam, and Rule 15 provides
for amendment of a complaint. The Court has recognized that amendment should be fredy
dlowed. Rosier v. Garron, Inc., 156 W. Va 861, 199 S.E.2d 50 (1973). And in the present
case, the Court believes that the appellant should be afforded a reasonable opportunity to
amend if he choosesto do so.



