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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “Appdlatereview of adrcuit court’ sorder grantingamationtodismissacomplaint
iIsdenovo.” Syl. pt. 2, Sateex rel. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194 W. Va

770, 461 S.E.2d 516 (1995).

2. “Thetrid court, in gopraigng the sufficiency of acomplaint on aRule 12(b)(6)
moation, should not dismissthe complaint unlessit gopearsbeyond doubt thet the plaintiff can proveno set
of factsin support of hisclaimwhich would entitte him to relief.” Syl. pt. 3, Chapman v. Kane

Transfer Company, 160 W. Va. 530, 236 S.E.2d 207 (1977).

3. “‘Generdly, abuse of process consistsof the willful or malicious misuse or
misapplication of lawfully issued process to accomplish some purpose not intended or warranted by thet
process.” Preiser v. McQueen, [177] W. Va. [ 273, 279], 352 SE.2d 22, 28 (1985).” Syl. pt. 2,

Wayne County Bank v. Hodges, 175 W. Va. 723, 338 S.E.2d 202 (1985).

4, “Onewho by extreme and outrageous conduct intentionaly or recklesdy causes
severeemationd didressto another issubject tolighility for such emaotiond didtress, andif bodily harmto
the other results from it, for such bodily harm.” Syl. pt. 6, Harless v. First National Bank in

Fairmont, 169 W. Va. 673, 289 S.E.2d 692 (1982).



5. “Inorder for aplantiff to prevall onaclamfor intentiond or recklessinfliction of
emotiond didress four dementsmust beesablished. 1t must beshown: (1) thet the defendant’ s conduict
was arocious, intolerable, and o extreme and outrageous as to exceed the bounds of decency; (2) that
the defendant acted with the intent to inflict emotiond distress, or acted recklesdy when it was certain or
substantialy certain emotiona distresswould result from hisconduct; (3) that the actions of the defendant
caused the plaintiff to suffer enotiond distress; and, (4) thet theemotiond distresssuffered by the plaintiff
was S0 severethat no reasonabl e person could be expected to endureit.” Syl. pt. 3, Travisv. Alcon

Laboratories, Inc., 202 W. Va 369, 504 S.E.2d 419 (1998).



Per Curiam:

Appdlant Gary A. Williamson, the plaintiff inan underlyingdip and fal case, fileda
separate action againg gppelleeLewisHarden, who had tedtified asawitnessin thetrid of thedipandfal
cax=. Dr. Williamson dleged below that Mr. Harden had lied on the stand, and in so doing had committed
abuse of processand thetort of outrageagaingt Dr. Williamson. Thelower court dismissed pursuant to
W.Va R. Civ. P. 12(b)(6) for faillureto stateaclaim upon which relief can begranted. For reasons st

forth below, we affirm the decision of the tria court.

l.
FACTS

Gary Williamson gppedsthedismissal of hislawsuit againgt Lewis Harden for abuse of
process and outrage, however the disputein this appeal originatesin a separate action filed by Dr.
Williamson againgt agrocery sore. OnMay 16, 1999, appd lant Williamson wasshopping a Martin's
Food Market in Martinsburg, West Virginia. Appellee Harden was aso present at the store. Dr.
Williamson dlegedly dipped on theremainsof abroken jar of pickles Asaresult of Dr. Williamson' sfdl
onthedick floor, hisgrocary cart fel ontop of him, injuring him. Dr. Williamson dleged that the accident
caused thousands of dollarsin damagesand resulted in hisinability to continue hisdental practice.

Apparently Mr. Harden was a witness to the injurious pickle-related incident.



Dr. Williamson filed suit againg the owner of thestoreand prior tothetrid contacted Mr.
Harden about hisrecallection of the accident. Unbeknowngt to Mr. Harden, Dr. Williamson recorded thar
conversation. On October 3, 2001, the defense called Mr. Harden to the Sand and hetestified inamanner
that Dr. Williamson has characterized asfdse. Counsd for Dr. Williamson used the audiotape of theearlier
conversation to impeach Mr. Harden on the tand. Defense counsel objected and moved for amigtrid
becausethe plaintiff had not provided defense counsd with acopy of thetape during discovery. Thetrid

court granted the motion and declared amistrial. *

Withinweeksof thefirg trid, Dr. Williamson filed anew action againg Mr. Hardenon
October 15, 2001, daming Mr. Harden' stestimony condtituted abuse of processand outrageousconduct.
Inhiscomplaint, Dr. Williamson claimed that thisconduct caused him menta and physicd injuriesand
subjected himto ridicule and scorn; he demanded $1,000,000 in compensatory damages and $5,000,000
inpunitivedamages  Inresponse, Mr. Hardenfiledamoationto dismisspursuant toW. Va R. Civ. P. Rule
12(b)(6) and requested sanctionsagaing Dr. Williamson. After severd additiona motions, on December
21, 2001, thelower court dismissed the case and imposad avil sanctionsagaing Dr. Williamson equd to
the cost of defending the action, and amounting to dightly lessthan $1,000. The lower court denied a

motion to reconsider on February 8, 2002, and it is from this final order that Dr. Williamson appeals.

Theappdlesaversin hisbrief that Dr. Williamson hassince prevailed againgt thegrocery store
in asscond action, but thisgpped does not concern the origind digpute between Dr. Williamson and the
grocery store.



.
STANDARD OF REVIEW

Appdlant asksthis Court to reversethelower court’ sdismissd of hiscase pursuant toW.
Va R. Civ. P. 12(b)(6). “Appellatereview of acircuit court’ sorder grantingamotion to dismissa
complaintisdenovo.” Syl. pt. 2, Sateexrel. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194
W. Va 770, 461 S.E.2d 516 (1995); accord, Powell v. Wood County Comm’'n, 209 W. Va. 639,
550 SE.2d 617 (2001). Or phrased another way, “[w]hen adircuit court grantsa Rule 12(b)(6) motion
and dismissesacomplaint for fallureto sateadamuponwhich relief can begranted, gopdlatereview of
the circuit court’ sdismissdl of the complaintisdenovo.” Kessd v. Leavitt, 204 W. Va. 95, 119, 511
S.E.2d 720, 744 (1998), cert. denied, 525 U.S. 1142, 119 S.Ct. 1035, 143 L.Ed.2d 43 (1999);
accord, Shaffer v. Charleston Area Med. Ctr., Inc., 199 W. Va. 428, 433, 485 S.E.2d 12, 17

(1997).

1.
DISCUSSION

Dr. Williamson contendsthat thetria court erred in dismissing the case because his
dlegations if teken astrueand congtrued inthelight most favorableto him, il dated adamuponwhich
relief could begranted. Furthermore, Dr. Williamson daimsthat thetria court erred by not givinghiman

opportunity to develop the record.

Dr. Williamson arguesthat acourt should rardly grant a 12(b)(6) motion. Wehave noted

that:



Thetrid court, in gppraigng the sufficiency of acomplaint onaRule

12(b)(6) motion, should not dismiss the complaint unlessit appears

beyond doulbt that the plaintiff can proveno sat of factsin support of his

claim which would entitle him to relief.
Syl. pt. 3, Chapman v. Kane Transfer Company, 160 W. Va. 530, 236 S.E.2d 207 (1977);
accord, Napier v. Napier, 211 W. Va. 208, 211, 564 S.E.2d 418, 421 (2002); Harrison v. Davis,
197 W. Va 651, 656, 478 S.E.2d 104, 109 (1996). However, this Court has also stated that:

Nevertheless, despitethealowancein Rule 8(a) that the plaintiff’s

datement of theclam be“short and plain,” aplantiff may not “fumble

around searching for ameritorious dam within the dastic boundaries of

abarebonescomplaint [,]” seeChaveriat v. Williams Pipe Line Co.,

11 F.3d 1420, 1430 (7th Cir.1993), or wherethedamisnot authorized

by thelawsof Wes Virginia. A motion to dismissunder Rule 12(b)(6)

enables a circuit court to weed out unfounded suits.
Sateex rel. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194 W. Va. 770, 776, 461 S.EE.2d
516, 522 (1995); accord, Harrisonv. Davis, 197 W. Va. 651, 657-58 n. 17, 478 SE.2d 104, 110-
11n.17(1996). While courts should make limited use of their power to dismiss cases under Rule

12(b)(6), the rule remains a valuable tool to control a court’s docket.

A. Abuse of Process
Intheingant case, Dr. Williamson arguesthat Mr. Harden' strid testimony amounted to
abuseof process. ThisCourt hasexplained that: “* Generdly, abuse of processconsstsof thewillful or
maiciousmisuseor misgpplication of lawfully issued processto accomplish somepurposenot intended or
warranted by that process.” Preiser v. McQueen, [177] W. Va. [ 273, 279], 352 S.E.2d 22, 28

(2985).” Syl. pt. 2, Wayne County Bank v. Hodges, 175W. Va. 723, 338 S.E.2d 202 (1985). In



Hodges, acar deder had borrowed money from the bank and Sgned a promissory note, with his parents
asco-9gnersaf thenote. When theloanwent unpaid, the bank sued, and the borrowers counterclamed,
aleging abuseof processand outrage. Thelower court granted summary judgment in favor of the bank
and this Court affirmed, finding that “the arcuit court was correct in concluding that the gppdlantsfaled
toraseafactud issuewith regard to thedlegations of abuse of processand outrageousconduct.” 1d., 175

W. Va at 726, 338 S.E.2d at 205.

ThedecisoninHodgesreied in large part upon the Court’ sdecisonin the case of
Preiser v. McQueen, 177 W. Va 273, 352 SE.2d 22 (1985). Preiser concerned a dispute between
anewspaper and an atorney who had filed severd libd suitsagainst the paper. The paper countersued,
aleging mdicious prosacution and abuse of process. The atorney asked this Court to prohibit the arcuit
judge from proceeding with the case on the badi s thet the Satute of limitation had run on the pgper’ sdaims.
ThisCourt discussed at somelength aclaim for abuse of process, distinguishing it from an action for
malicious prosecution. Relying upon an older Virginia case, this Court explained:

Thedigtinctivenature of an action for abuseof process, ascompared with

theactionsfor maliciousprasaecution and fa seimprisonment, isthat it lies

for theimproper use of aregularly issued process, not for malicioudy

causing processtoissue, or for an unlawful detention of the person. . ..

Theauthoritiesarepracticaly unanimousin holding that tomantainthe

action [for abuse of process] there must be proof of awillful and

Intentional abuse or misuse of the processfor the accomplishment of some

wrongful object--an intentiona and willful pervergon of it to the unlawful

injury of another.

Id. 177 W. Va. at 279, 352 S.E.2d at 28 (quoting Glidewell v. Murray-Lacy and Company, 124

Va 563, 569, 571, 98 S.E. 665, 667, 668 (1919).
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One casein which both the lower court and this Court found that abuse of process had
occurred isthat of Potev. Jarrdl, 186 W. Va 369, 412 SE.2d 770 (1991) (per curiam). In that case
Mr. Pote s company had contracted with the Jarrdll bothersto provide abulldozer and adriver for usein
awdl project. Anemergency occurred on thejob after the bulldozer operator hed | eft for the day, so Mr.
Pote authorized the use of the bulldozer without obtaining permisson from the Jarrdlls. The Jarrdlsdleged
that the bulldozer was damaged asaresult, and when adisoute arose over payment for the damages, the
Jarrells succeeded in having Mr. Poteindicted for steding and damaging the bulldozer. Mr. Pote was
acquitted and then sued the Jarrellsfor malicious prosecution, abuse of process, and other torts. A jury
awarded damagesto Mr. Pote and the JarrdIsgppedled. This Court uphdd thejury’ sverdict, Sating thet
“ Pote presented sufficient evidence fromwhich ajury could find thet he established dl of thedementsof

his causes of action.” Id. 186 W. Va. at 374, 412 S.E.2d at 775.

We discuss the Pote case only to note the contrast between the egregious conduct in
having Pateindicted for making unauthorized use (in aemergency Stuation) of equipment he had lawfully
rented, with thealeged conduct intheingant case. Inthiscase, Mr. Harden tedtified asafactud witness
for thedefensein Dr. Williamson' saction agang thegrocery gore. Mr. Harden did not causeany process
toissue, did not fileany suit or complaint, and did not request acourt to take any action, whatsoever. The
lower court determined that Mr. Williamson falled to dlegethat Mr. Harden committed a“willful and
Intentiond abuseor misuseof the processfor theaccomplishment of somewrongful object--anintentiona

and willful perverson of it tothe unlawful injury of another.” Preiser, supra. Congdering other abuse



of process casesreviewed by this Court, we cannot say thet thelower court erredin dismissing this aspect

of Dr. Williamson's case.

B. Tort of Outrage

Dr. Williamson’ s second clamwasthat Mr. Harden committed the tort of outragein
alegedly tedtifying fsdy at trid. This Court has provided severd descriptionsof thistort in prior cases
The conduct giving rise to such an action as been described as being:

S0 outrageousin character, and S0 extremein degres, asto go beyond dl

possi bleboundsof decency, and to beregarded asatrocious, and utterly

intolerablein acdvilized community. Generdly, the caseisoneinwhich

the recitation of thefactsto anaverage member of the community would

arouse his resentment against the actor, and lead him to exclaim,

“Qutrageous!”
Tanner v. Rite Aid of West Virginia, Inc., 194 W. Va. 643, 651, 461 S.E.2d 149, 157 (1995)
(quoting Restatement (Second) of Torts § 46(1) Comment (d) (1965)); accord, McCammon v.

Oldaker, 205 W. Va. 24, 32, 516 S.E.2d 38, 46 (1999).

The Tanner case noted that “[o]ur current jurigprudence on thetort of outrage hasits
genesisin Harlessv. First National Bank in Fairmont, 169 W. Va. 673, 289 S.E.2d 692 (1982).”
Tanner, 194 W. Va. at 650, 461 S.E.2d at 156. InHarless, this Court considered asuit by aMr.
Harless adischarged employee, againg the bank, hisformer employer, dleging wrongful discharge and
outrage. Although the Court ultimately agreed with the circuit court that the bank’ s conduct was not

outrageous, the Court held: “Onewho by extreme and outrageous conduct intentiondly or recklessly



causes severeemotiond digtressto another issubject to liability for such emotiond didress and if bodily
harm to the other resultsfrom it, for such bodily harm.” Syl. pt. 6, Harlessv. First National Bankin

Fairmont, 169 W. Va. 673, 289 S.E.2d 692 (1982).

ThisCourt hasexplained that thetort of outrageis synonymouswith intentiond or reckless
infliction of emotiond digtress. See Tanner, supra (equating intentiond infliction of emotiond distress
with thetort of outrage) and Travisv. Alcon Laboratories, Inc., 202 W. Va. 369, 374, 504 S.E.2d
419, 424 (1998) (dteting that theintentiond or recklessinfliction of emotiona disressis“adso caledthe
‘tort of outrage' ). After explaining the connection between outrage and theintentiond or recklessinfliction
of emotiona digress, the Court in Travisa o described theway inwhich aplaintiff may prevail insuch

aclam:

In order for aplaintiff to prevail onaclaim for intentional or reckless
inflictionof emationd didtress, four dementsmust beestablished. 1t must
beshown: (1) that the defendant’ sconduct wasatrocious, intolerable,
and S0 extremeand outrageous as to exceed the bounds of decency; (2)
that the defendant acted with theintent to inflict emotiona distress, or
acted recklesdy when it was certain or substantiadly certain emotiond
didresswould result from hisconduct; (3) thet the actions of the defendant
caused theplaintiff to suffer emotiond distress, and, (4) that theemationd
distresssuffered by the plaintiff was so severethat no reasonableperson
could be expected to endure it.

Syl. pt. 3, Travisv. Alcon Laboratories, Inc., 202 W. Va. 369, 504 S.E.2d 419 (1998).

Intheingtant case, thetrid court found that the conduct of Mr. Harden, asdescribed in Dr.

Williamson' scomplaint, failed to satisfy the above-described definitions of outrage. Therecordinthe



ingant gppedl doesnat contain acompleterecord of the underlying dip and fal case, or atranscript of the
trid tesimony. Thereareany number of waysinwhich Mr. Harden' stestimony could bea oddswith Dr.
Williamson' sview of theincident. Two peoplewitnessng thesameevent may not describeitinthesame
manner, or agreeondl thedetals. Inlight of these observationsand our examination of therecord before

us, we are unable to say that the lower court erred in dismissing Dr. Williamson’s claim for outrage.

It iscommon for thetwo Sidesin any tria to disagree on the testimony of aparticular
witness. Because of nature of our adversaria system of judtice, it isvery likely that both sdeswill not
agree on thefacts and circumstances of their dispute. The court syslem smply could not function if it
permitted alosing party to sue an adversewitnessfor thetort of outrage Smply becausethelosng party
fedsthewitnesstedtified falsdy or inaccuratdy.? Inthe absence of pecific evidenceto the contrary, we
must presumethat witnessestestify truthfully. Thelower court, well avareof thisredlity, believed thet Dr.

Williamson's claim should be dismissed, and we find no reason to disagree with that decision.

?For adiscussion of the propriety of aparty suing an opposing party’ s expert witnesses, see
Davisexrd. Davisv. Wallace, 211 W. Va. 264, 565 S.E.2d 386 (2002)(per curiam), in which the
mgority reversed thelower court’ sdecison to impose sanctionson gppdlant Davis, who had sued expert
witness who testified for the state in the criminal prosecution of Davis.

However, see als, the dissenting opinion of Justice Davisin Wallace (discussing principa of
witnessimmunity and citing the case of Briscoev. LaHue, 460 U.S. 325, 103 S.Ct. 1108, 7/5L.Ed.2d
96 (1983) and the case of Higginsv. Williams Pocahontas Coal Co., 103W. Va. 504, 138 S.E.
112 (1927)), aswell asthe concurring opinion of Justice Starcher in Wallace (discussing the mgority
opinion and noting that “ [t]he mgority opinion dearly acknowledgesthat thereisnot acause of actionfor
suing an opposing party’ sexpert witnessin West Virginia, and thereisabsolutely no languageinthe
majority opinion that advocatesfor the creation of such aclam.”) and other casescited in the separate
opinions.



V.
CONCLUSION

For the reasons stated, the order of the Circuit Court of Berkeley County is affirmed.

Affirmed.
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