IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

January 2003 Term
FILED
March 17, 2003
RORY L. PERRY Il, CLERK
NO 30734 SUPREME COURT OF APPEALS

OF WEST VIRGINIA

JAMESMILTON COVINGTON AND
JERALDINE |. COVINGTON,
Plaintiffs Below, Appéllants,

MICHAEL JOHN SMITH,
WALTER LEE FORBIS,
RYDER TRUCK RENTAL, INC., AND
D.T.F. TRUCKING, INC,,
Defendants Below, Appellees.

Appeal from the Circuit Court of Raleigh County
Honorable Robert A. Burnside, Jr., Judge
Civil Action No. 98-C-668-B

REVERSED AND REMANDED

Submitted: February 11, 2003
Filed: March 17, 2003

Hamilton D. Skeens, Esq. Edgar E. Bibb, 111, ESq.
Brown & Levicoff, P.L.L.C. Lynch, Mann & Bibb
Beckley, West Virginia Beckley, West Virginia

Attorney for the Appéellants Attorney for the Appellee,



Michad John Smith

Stephen R. Cridip, Esg.

Jill M. Obenchain, Esq.
Jackson Kelly PLLC
Charleston, West Virginia
Attorneysfor the Appellees,
Walter LeeForbis,

Ryder Truck Rental, Inc., and
D.T.F. Trucking, Inc.

JUSTICE DAVIS ddlivered the Opinion of the Court.

CHIEF JUSTICE STARCHER concurs and reserves the right to file a concurring
opinion.



SYLLABUSBY THE COURT

1. “ A motiontoreinstateadi smissed actionunder thetermsof Code, 56-8-
12, isaddressed to thesound discretion of thetrial court,and, intheabsenceof ashowing of
abuseof that discretion, theactionof thetrial court upon such motionwill not be disturbed
uponwrit of error. Higgsv. Cunningham, 71 W. Va. 674, 77 S.E. 273 [(1913)].” Syllabus

point 1, Murray v. Roberts, 117 W. Va. 44, 183 S.E. 688 (1936).

2. “Beforeacourt may dismissan actionunder Rule41(b), noticeand an
opportunity tobeheard must begiventoall partiesof record.” Syllabuspoint 2, inpart,Dimon

v. Mansy, 198 W. Va. 40, 479 S.E.2d 339 (1996).

3. “In carrying out the notice and opportunity to beheard requirements,
beforeacasemay bedismissed under Rule41(b), thefollowing guidelinesshould befollowed:
First,whenacircuit courtiscontempl ating dismissing anaction under Rule41(b),thecourt
must first send anotice of itsintent to do so to all counsel of record and to any partieswho
have appeared and do not have counsel of record. The notice shall inform that unlessthe
plaintiff shall fileand duly serveamotionwithinfifteen daysof thedateof thenotice, alleging
good causewhy the acti on shoul d not bedi smissed, then such actionwill bedismissed, andthat
such action also will be dismissed unless plaintiff shall request such motion be heard or

regquest adeterminationwithout ahearing. Second, any party opposing suchmotionshall serve



uponthecourt and theopposing counsel aresponseto such motionwithinfifteendaysof the
serviceof suchmotion, or appear andresist suchmotionif it besooner set for hearing. Third,
iIf no motionismadeopposingdismissal,orif amotionismadeandisnot set for hearing by
either party, the court may decidetheissue upon the existing record after expiration of the
time for serving amotion and any reply. If themotionismade, the court shall decide the
motion promptly after thehearing. Fourth, the plaintiff bearstheburden of going forwardwith
evidenceastogood causefor not dismissing theaction; if theplaintiff doescomeforwardwith
good cause, the burden then shiftsto the defendant to show substantial prejudicetoitin
allowingthecaseto proceed,; if thedefendant doesshow substantia prejudi ce, thentheburden
of production shiftsto the plaintiff to establish that the proffered good cause outwei ghsthe
prejudice to the defendant. Fifth, the court, in weighing the evidence of good cause and
substantial prejudice, should also consider (1) the actual amount of timeinvolved in the
dormancy of thecase, (2) whether the plaintiff madeany inquiriesto hisor her counsel about
thestatusof thecaseduring theperiod of dormancy, and (3) other relevant factorsbearingon
good causeand substantial pregjudice. Sixth, if amotion opposing dismissal hasbeen served,
thecourt shall makewrittenfindings, andissueawritten order which, if adversetotheplaintiff,
shall be appealabletothisCourtasafinal order; if theorder isadverseto the defendant, an
appeal on the matter may only be taken in conjunction with the final judgment order
terminating thecasefromthedocket. If no motion opposing dismissal hasbeen served, the
order need only statethegroundfor dismissal under Rule41(b). Seventh, if theplaintiff does

not prosecute an appeal of an adversedecisiontothisCourtwithintheperiod of timeprovided



by our rulesand statutes, the plai ntiff may proceed under Rule41(b)’ sthree-termruleto seek
reinstatement of thecaseby thecircuit court--withthetimerunningfromthedatethecircuit
courtissueditsadverseorder. Eighth, should aplaintiff seek reinstatement under Rule41(b),
theburden of going forwardwiththeevidenceand theburden of persuasionshall bethesame
asif theplaintiff had respondedtothecourt’ sinitial notice,and arulingonre nstatement shall
be appeal able as previously provided by our rule.” Syllabus point 3, Dimon v. Mansy, 198

W. Va. 40, 479 S.E.2d 339 (1996).

4. Thefiling of amotion opposing thedismissal of acasedoesnot prevent
the aggrieved plaintiff from thereafter filing amotion requesting thereinstatement of the
dismissed case aslong asthe motion for reinstatement i stimely filed within three terms of
court after the entry of the dismissal order asrequired by W. Va. Code 8§ 56-8-12 (1923)

(Repl. Vol. 1997) and W. Va. R. Civ. P. 41(b).

5. “*UnderW.Va. R.Civ.P.41(b),inorder to reinstate acauseof action
whichhasbeendismissedfor failureto prosecute, theplaintiff must movefor reinstatement
withinthreetermsof entry of thedismissal order and make ashowing of good causewhich
adequately excuses his neglect in prosecution of the case.” Syl. Pt. 1, Brent v. Board of
Trusteesof Davis& Elkins College, 173 W. Va. 36, 311 S.E.2d 153 (1983).” Syllabus point

1, Dimonv. Mansy, 198 W. Va. 40, 479 S.E.2d 339 (1996).



Davis, Justice:

Theappellantshereinand plaintiffsbel ow, JamesMilton Covington[ hereinafter
referredtoas” Mr.Covington”] and Jeraldinel.Covington[hereinafter referredtoas” Mrs.
Covington”], appeal fromordersentered September 20,2001, and February 27, 2002, by the
Circuit Court of Raleigh County. Inits September 20, 2001, order, thecircuit court refused
the Covingtons’ motion to reinstate their lawsuit that it previously had dismissed due to
inactivity pursuant to Rule 41(b) of the West Virginia Rules of Civil Procedure.? By
subsequent order, entered February 27, 2002, thecircuit court denied the Covingtons motion
toreconsiderditsSeptember 20,2001, ruling. Onappeal tothisCourt, the Covingtonsclaim
that thecircuit court erred by refusing to reinstate their case when there existed good cause
todoso. Upon areview of the parties’ arguments, the pertinent authorities, and therecord
presented for appellate consideration, wereversetherulingsof theCircuit Court of Raleigh
County. In sum, we find that the Covingtons demonstrated good cause to support the
reinstatement of their lawsuit. Accordingly, we remand thiscasefor further proceedings

consistent with this Opinion.

"Whereappropriate, Mr.and Mrs. Covingtonwill a'so bereferredtocollectively
as “the Covingtons”.

’For the relevant text of Rule 41(b), seeinfra note 5.

3Seinfranote 6 for the pertinent provisionsof W.Va. R. Civ. P. 60(b), which
permits a party to seek relief from acircuit court’ s order.
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l.
FACTUAL AND PROCEDURAL HISTORY

OnNovember 23, 1996, Mr. Covington, whowasemployed asatruck driver, was
drivinghistractor trailer onInterstate64inRaleigh County, West Virginia, whenhewasrear-
ended by avehicledriven by theappel | eeherein and defendant bel ow, Michael John Smith
[hereinafter referredtoas” Mr.Smith”]. Immediately followingthiscollision, Mr. Covington
parked his vehicle on the shoulder of the interstate and proceeded to retrieve and erect
emergency markersaround histruck. Whiledoing so, Mr. Covington’ struck was hit by a
second vehicle, whichwasdriven by the second appel | eeherei nand defendant bel ow, Walter
LeeForbis[hereinafter referredtoas“Mr. Forbis’ ], which caused Mr. Covingtonto sustain

severe personal injuries.

Asaresult of thischainof accidentsand hisresultant injuries, Mr.Covington
filedaclaimforworkers’ compensation benefitssincetheinjuries he sustained wereinthe
course of and as aresult of his employment duties. In conjunction with his workers’
compensation claim, Mr. Covington retained counsel in hishome state of Alabama. The
Covingtonsalsoretained counsel, in Roanoke, Virginia*tofilealawsuit against Mr. Smith,
Mr.Forbis,and associated parties, which suit wasfiledinthe Circuit Court of Raleigh County

on September 21,1998. Throughout 1999, Mr. Forbis' counsel deposed variouswitnessesand

“TheCovingtons' Virginiacounsel isnot thesameattorney whoisrepresenting
them in the instant appeal to this Court.



filed amotion to compel the production of certain documents. Mr. Covington’s attorney
deposed defendants Smith and Forbisin August, 1999. Apart fromthesediscovery matters,
it appears that the Covingtons' lawsuit remained dormant until the circuit court filed, on
October 13,2000, anoticeof itsintent to dismisstheaction dueto suchinactivity. Although
the Covingtons' counsel received thisnotice, hefailedtoinformtheCovingtonsof thepending
dismissal proceedings. On October 31, 2000, theCovingtons counsdl filedamotionalleging
theexistenceof good cause and requesting the court to refrain from dismissing the matter.
Among the reasons cited for the delay, counsel indicated that a telephonic scheduling
conferencehad beenscheduledfor August 15, 2000, but miscommunications between the
partiesledtoitscancellation. Counsel al so explainedthat hehad been unableto devotemuch
timetotheCovingtons' lawsuit becausehehad beenengagedinjury trias,inunrelated matters,

in February, 2000, and May, 2000, and had had a death in his family in October, 2000.

Despitetheprotestationsof the Covingtons' counsel, thecircuit court, by order
entered November 16, 2000, dismissed theCovingtons' lawsuit. Counsal communicatedthis
dismissal tothe Covingtonsby | etter dated November 30, 2000. Thereafter, Mr. Covington,
through hisAlabamaattorney, sent numerousl etterstohisVirginiacounsel requesting astatus
report regardingthereinstatement of hislawsuit. Havingreceived noresponseto any of his
correspondences, Mr. Covington, by letter dated March 13, 2001, discharged hisVirginia
counsel. Thereafter, on April 4, 2001, the Covingtonsretained their present West Virginia

counsel to pursue the reinstatement of their lawsuit in the Circuit Court of Raleigh County.



On June 13, 2001, the Covingtons, by their West Virginia counsel, filed a
motiontoreinstatetheir lawsuit against Mr. Smith, et al. By order entered September 20,
2001, thecircuit court found no good causeexisted toreinstatethe Covingtons' caseandthat
itsearlier ruling dismissing the action, in accordance withW.Va. R. Civ. P.41(b),> dueto
Inactivity was proper. In short, the circuit court ruled that

[i]tisundisputedthat thePlaintiff [Mr. Covington] wasnot
given the notice of dismissal that had been received by his
attorney. Plaintiff wasthereby deprived by hisattorney of the
opportunity to assist his attorney in the formulation of a
response. . . .

Itisreadily apparent tothe Court that thedelay wascaused
by Plaintiff’ sformer counsel and not by the Plaintiff. Plaintiff
tried to get his counsel to attend to the matter, and his counsel
neglectedit,eventothepoint of not disclosing to hisclient that
this Court had give[n] notice of an intent to dismiss.

This is not an instance where an otherwise attentive

°In pertinent part, Rule 41(b) of the West VirginiaRulesof Civil Procedure
provides that

[a]ny courtinwhichispendinganactionwhereinfor more
than oneyear there hasbeen no order or proceeding ... may,in
itsdiscretion, order such actiontobestruck fromitsdocket; and
it shall thereby bediscontinued. ... Thecourt may, on motion,
reinstateonitstrial docket any action dismissed under thisrule,
and set asideany nonsuit that may [ be] entered by reason of the
nonappearanceof theplaintiff, withinthreetermsafter entry of
the order of dismissal or nonsuit; but an order of reinstatement
shall not be entered until the accrued costs are paid.

Before acourt may dismissan action under Rule41(b),
noticeand an opportunity tobeheard must begiventoall parties
of record.



attorney let a case run past the Rule 41 year because of
complicationsassociatedwiththecase. Rule4l1allowsrelief for
that,uponaproper showing. Thisisrather apattern of neglect,
deceit,and misconduct by counsel upon hisclient that permeates
the entire case.

The damage caused to the Plaintiff by thisneglect isa
matter between Plaintiff and hisformer counsel,toberesolved
by the means appropriate to such disputes.

[T]hisCourt hastheduty and responsibility to maintainproper
attorney disciplineand decorumwithinacase pendingbeforeit.
Thatisaccomplished by therequirement, enforced [ by] theproper
sanction, that an attorney attend properly to acasein whichhe
[h]asacceptedresponsibility, or show good causewhy hedid not.
Good causefor thedelay, withinthemeaning of Rule41 andthe
cases that interpret it, has not been shown in this case.

Followingthisadverseruling,the Covingtonsfiled amotionfor recons deration on December

13, 2001,° based upon this Court’s decision in Howerton v. Tri-State Salvage,

®Actually, theWest VirginiaRulesof Civil Proceduredo not permit aparty to
file amotion for reconsideration; instead, they allow a party to seek relief from acircuit
court’sorder:

theWest VirginiaRulesof Civil Procedure do not recognizea
“motionforreconsideration.” ThisCourtwill consider amotion
for reconsideration in one of two ways. If amotion isfiled
withintendaysof judgment,themotionistreated asamotionto
alter oramendjudgment under Rule59(e). Alternatively,ifitis
filedmorethantendaysafter entry of judgment, welook to Rule
60(b) to provide the basis for analysis of the review.

Savagev. Booth, 196 W.V a. 65, 68, 468 S.E.2d 318, 321 (1996) (footnote omitted). Accord
Franklin D. Cleckley et al., Litigation Handbook on West Virginia Rules of Civil Procedure
982-83(2002). Giventhat theCovingtons motioninthisregard wasfiled morethantendays

(continued...)



Inc., 210 W. Va. 233,557 S.E.2d 287 (2001) (per curiam). InitsFebruary 27, 2002, order,
the circuit court again denied the Covingtons' request for relief and determined that this
Court’s decision in Howerton was factually distinguishable from the circumstances

surrounding thedismissal of theCovingtons’ lawsuit. Fromtheserulingsof thecircuit court,

8(...continued)
after theentry of thecircuit court’ s September 20, 2001, order, wewill treat it asonefiled
pursuant to Rule 60(b). West VirginiaRule of Civil Procedure 60(b) states:

[o]nmotionand upon suchtermsasarejudt, thecourt may
relieve a party or a party’s legal representative from a final
judgment, order, or proceeding for the following reasons: (1)
Mistake, inadvertence, surprise, excusable neglect, or
unavoidablecause; (2) newly discovered evidencewhich by due
diligencecould not havebeen discovered intimeto movefora
new trial under Rule 59(b); (3) fraud (whether heretofore
denominatedintrinsic or extrinsic), misrepresentation, or other
misconduct of anadverseparty; (4) thejudgmentisvoid; (5) the
judgment has been satisfied, rel eased, or discharged, or aprior
judgment uponwhichitisbased hasbeenreversed or otherwise
vacated, or itisnolonger equitabl ethat thejudgment should have
prospectiveapplication; or (6) any other reasonjustifyingrelief
from the operation of the judgment. Themotion shall bemade
within areasonable time, and for reasons (1), (2), and (3) not
morethan oneyear after thejudgment, order, or proceedingwas
entered or taken. A motion under this subdivision (b) does not
affect thefinality of ajudgment or suspend itsoperation. This
rule does not limit the power of a court to entertain an
independent actiontorelieveaparty fromajudgment, order or
proceeding, or to grant statutory relief in the same actionto a
defendant not served with a summonsin that action, or to set
asideajudgment for fraud uponthecourt. Writsof coramnobis,
coram vobis, petitionsfor rehearing, billsof review andbillsin
thenatureof abill of review, areabolished, and theprocedurefor
obtaining any relief from a judgment shall be by motion as
prescribed in these rules or by an independent action.
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the Covingtons appeal to this Court.

.
STANDARD OF REVIEW
Theinstant proceeding comesbeforethisCourt upontheCovingtons' apped
fromordersentered by thecircuit court denyingtheir request toreinstatetheir civil actionand
refusing their motionfor reconsideration of thecourt’ sadverseruling. Whenacircuit court
dismisses a case due to inactivity in accordance with W. Va. R. Civ. P. 41(b), a motion
requesting the court to reinstate the matter, pursuanttoW.Va R.Civ.P.41(b) and W.Va.
Code § 56-8-12 (1923) (Repl. Vol. 1997),” rests in the court’s sound discretion.
“Traditionally, our scopeof review, evenwherereinstatement istimely sought, islimited. It

isonly wherethereisaclear showing of anabuseof discretionthat reversal isproper.” Dimon

'W. Va. Code § 56-8-12 (1923) (Repl. Vol. 1997), the precursor to the
reinstatement provisions contained in Rule 41(b), instructs that

[a] ny court may, onmotion, reinstateonthetrial docket of
thecourt any casedi smissed, and set asideany nonsuit that may
beentered by reason of thenonappearanceof theplaintiff, within
threetermsafter theorder of dismissal shall havebeenmade, or
theorder of nonsuit entered; but any such order of reinstatement
shall not beentered until theaccrued costsinsuch caseshall have
been paid.

Accord W. Va. R. Civ. P. 41(b) (same). See also Arlan’s Dept. Sore of Huntington, Inc. v.
Conaty, 162 W.Va. 893,897,253 S.E.2d 522, 525 (1979) (observing that “[b] ecause these
statutory ruleswerenot ‘ modified, suspended or annulled’ by theWest VirginiaRulesof Civil
Procedure, they remain in effect as rules of court”).

7



v. Mansy, 198 W. Va. 40, 46, 479 S.E.2d 339, 345 (1996). Thus,
[a] motiontoreinstateadismissed actionunder theterms

of Code, 56-8-12,isaddressed tothesound discretion of thetrial

court,and, intheabsenceof ashowing of abuseof that discretion,

the action of the trial court upon such motion will not be

disturbed upon writ of error. Higgs v. Cunningham, 71 W. Va

674, 77 S.E. 273 [(1913)].
Syl.pt.1,Murray v. Roberts, 117 W. Va. 44, 183 S.E. 688 (1936). Seealso Syl. pt. 4, in part,
White Sulphur Springs, Inc. v. Ripley, 124 W. Va. 486, 20 S.E.2d 794 (1942) (*A tria court,
upon amotion to reinstate a suit or action, under Code, 56-8-12, is vested with a sound
discretion withrespect thereto[.]”); Syl. pt. 2, Higgsv. Cunningham, 71 W. Va. 674,77 S.E.
273 (* Code1906, ch. 127, sec. 11, doesnot peremptorily requireevery dismissal or non-suit

tobeset asidesimply becausethecourt isaskedtodo so. Thecourt hasasounddiscretionin

the premises.”).

Despite the discretionary nature of such a determination, reinstatement is
neverthel essproper wherethemoving party demonstratestheexistenceof good causefor such
relief. “Under W.Va. R. Civ. P.41(b), inorder to reinstate acause of actionwhich hasbeen
dismissedforfailuretoprosecute, theplaintiff must... makeashowing of good causewhich
adequately excuseshisneglectin prosecution of thecase.” Syl. pt. 1, in part, Brent v. Board
of Trs. of Davis & Elkins Coll., 173 W. Va. 36, 311 S.E.2d 153 (1983), overruled on other
groundsbyDimon, 198 W.Va.40,479 S.E.2d 339. Therefore, “[i]nthe absence of ashowing

of good causein support of amotionto set asideanonsuit and reinstatethe casetheruling of



atrial court denying such motionwill not bedisturbed by an appellatecourt.” Syl. pt. 2Nibert

v. Carroll Trucking Co., 139 W. Va. 583, 82 S.E.2d 445 (1954).

Similarly, a circuit court’s decision to grant or deny a motion for
reconsiderationunder W.Va. R. Civ. P. 60(b) alsowarrantsdeferential review by thisCourt.
“* A motiontovacateajudgment made pursuant toRule60(b), W.Va. R.C.P.,isaddressedto
thesound discretion of thecourt andthecourt’ sruling onsuch motion will not be disturbed
on appeal unless there is a showing of an abuse of such discretion.” Syl. Pt. 5, Toler v.
Shelton, 157 W. Va. 778, 204 S.E.2d 85 (1974).” Syl. pt. 4, Rose v. Thomas Mem'| Hosp.
Found., Inc., 208 W. Va. 406, 541 S.E.2d 1 (2000) (per curiam). See also Syl. pt. 2, Rose,
208 W. Va. 406, 541 S.E.2d 1 (“* An appeal of the denial of aRule60(b) motion bringsto
considerationfor review only theorder of denial itself and not the substance supportingthe
underlying judgment nor thefinal judgment order.” Syl. Pt. 3, Toler v. Shelton, 157 W. Va

778, 204 S.E.2d 85 (1974).”).

Mindful of these standards of review, we proceed to consider the parties’

arguments.



[11.
DISCUSSION
On appeal to this Court, the Covingtons complain that the circuit court
improperly denied their motion to reinstate their lawsuit when, they claim, they had
demonstrated good cause to support such reinstatement.®2 During our consideration of the
parties arguments on this point, it has become apparent that the resolution of thisissue
requiresustoanswer thefollowing questions: (1) didtheCovingtons motionopposingthe
circuit court’s dismissal of their case preclude them from thereafter moving for its
reinstatement and (2) did the Covingtonsdemonstrate good causeto support thereinstatement

of their lawsuit. We will address each of these issuesin turn.

8TheCovingtonsalsoassign error tothecircuit court’ ssubsequent order denying
their “reconsideration” motion. However, their appellate brief doesnot discussthisissueor
provideauthority to support their contentionthat thecircuit court’ srulingwaserroneous. In
theabsenceof such supporting argumentsor authority, wedeemthisassignment of error to
have been waived. See Statev. LaRock, 196 W. Va. 294,302,470 S.E.2d 613, 621 (1996)
(“Although weliberally construe briefsindeterminingissuespresented for review, issues
whichare. .. mentioned only inpassing but arenot supported with pertinent authority .. . are
not considered on appeal.” (citation omitted)); Syl. pt. 6, Addair v. Bryant, 168 W. V a. 306,
284 S.E.2d374(1981) (“ Assignmentsof error that arenot argued inthebriefson appeal may
be deemed by this Court to be waived.”). Seealso Saleexrel. Salev. Goldman, 208 W. Va.
186,199-200n.22,539 S.E.2d 446, 459-60 n.22 (2000) (per curiam) (deeming assignment
of error that “isterse and lacks any authority to support it” to have been waived); Tiernanv.
Charleston Area Med. Citr., Inc., 203 W. Va. 135,140n.10,506 S.E.2d 578,583 n.10 (1998)
(“I'ssuesnot rai sed on appeal or merely mentionedinpassingaredeemedwaived.” (citation
omitted)); Sate v. Lilly, 194 W. Va. 595, 605 n.16, 461 S.E.2d 101, 111 n.16 (1995)
(“[Clasual mentionof anissueinabrief iscursory treatment i nsufficient to preservetheissue
on appeal.” (internal quotations and citation omitted)).
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A. Propriety of Motion for Reinstatement after Party has Opposed Dismissal of Case
InhisresponsetotheCovingtons' brief, Mr. Forbi<’ contendsthat becausethe
Covingtonswereheard, throughtheir counsel, ontheir motion opposing the circuit court’ s
noticeof dismissal,they wereforeclosed fromthereafter filingamotionfor rei nstatement of
their case. Inthisregard, Mr. Forbis suggeststhat this Court’ s decision inDimon v. Mansy,
198 W. Va. 40, 479 S.E.2d 339 (1996), changed the procedural posture of casesfacing
involuntary dismissal under Rule41(b). Integral toacourt’ sdismissal of alawsuitunder Rule
41(b), the Court directed that parties should be afforded notice of the court’ sdecision to
dismisstheactionand an opportunity to beheardthereon. Aspart of theguidelinesattending
thenoticeand opportunity to beheard requirement, thisCourt stated that * if amotion opposing
dismissal hasbeen served, the court shall makewritten findings, and issue awritten order
which, if adversetotheplaintiff,shall beappeal abletothisCourt asafinal order[.]” Dimon,
198 W. Va. at 50, 479 S.E.2d at 349. In the case sub judice, the circuit court noticed the
partiesof thelawsuit’ simpending dismissal, and the Covingtons' counsel respondedthereto
withamotionopposing suchdismissal. Becausethecourt’ sultimatedecisionwasadverseto
theCovingtons, Mr.Forbisarguesthat it wasan appeal abl eorder pursuant to Dimonandthe
Covingtons' failuretotimely appeal thereunder renderstheir present appeal improper. Mr.
Forbisfurther construes Dimonv. Mansy aspermitting aplaintiff to movefor reinstatement

of his/her caseonly if he/she has not responded to thecourt’ snoticeof dismissal. Dimon, id.

% Mr.Forbis” will beusedtorefer collectively totheargumentsadvancedjointly
by appellees Mr. Forbis; Ryder Truck Rental, Inc.; and D.T.F. Trucking, Inc.

11



(“[S]hould aplaintiff seek reinstatement under Rule41(b), theburden of goingforwardwith
the evidence and the burden of persuasion shall be the same asif the plaintiff had responded
to the court’sinitial notice, and aruling onreinstatement shall be appeal able as previously
provided by our rule.” (emphasisadded)). AstheCovingtons counsel respondedtothecourt’s
noticeof intent to dismissby filingamotion opposing suchdismissal, Mr. Forbi sassertsthat

their subsequent reinstatement motion was improper.

Thevery presentation of anargument of thisnaturesuggeststhat thereexistsa
modicum of confusion asto the effect of our rulings in the Dimon case. Before we revisit
Dimon’ sexplication of thelaw onthispoint,itisinstructivetoreview the procedurebywhich
acasemay bedismissed. Asit pertainstothe casesubjudice, Rule41(b) of theWest Virginia
Rulesof Civil Procedurepermitsacircuit court, suasponte, to dismissaninactivecasefrom
its docket:

[a]ny courtinwhichispending anactionwhereinfor more

thanoneyear therehasbeenno order or proceeding, or wherein

theplaintiff isdelinquent inthepayment of accrued court costs,

may, initsdiscretion, order such action to be struck from its

docket; and it shall thereby be discontinued.

W.Va R.Civ.P.41(b). Throughthedismissal of such cases, courtsare ableto managethe
casesontheir docketsthereby promotingjudicial economy and preservingtheintegrity of the
judicial system. “ Thepower toresort to thedismissal of anactionisintheinterest of orderly

administration of justicebecausethegeneral control of thejudicia businessisessential tothe

trial courtif itistofunction.” Dimonv. Mansy, 198 W.Va. at 45,479 S.E.2d at 344. Inother

12



words, Rule41(b) serves* asadocket-clearing mechanismwhich enablestrial courtsto purge
themselves of stale cases, while prodding dilatory plaintiffsto proceed totrial.” Brentv.
Board of Trs. of Davis& ElkinsColl., 173 W. Va at 39, 311 S.[E.2d at 157. See also Syl. pt.
2, Sate ex rel. Appalachian Power Co. v. MacQueen, 198 W. Va. 1, 479 S.E.2d 300 (1996)
(“*Trial courts have the inherent power to manage their judicial affairsthat arise during
proceedingsin their courts, whichincludestherighttomanagetheir trial docket.” Syllabus
Point 2, B.F. Specialty Co. v. [Charles M.] Sedd [Co.], 197 W. Va. 463, 475 S.E.2d 555
(1996).”); Arlan’s Dept. Sore of Huntington, Inc. v. Conaty, 162 W. Va. 893, 897-98, 253
S.E.2d522,525 (1979) (“ Therulesof civil procedurewere designedto securejust, speedy
and inexpensive determinations in every action. . . . The rules do, however, establish
proceduresfor theorderly processof civil casesasanticipatedby W.Va. Const. Art. 111,810.
They operate in aid of jurisdiction and facilitate the public’ sinterest in just, speedy and
inexpensive determinations. They vindicate constitutional rights by providing for the

administration of justicewithout denial or delay asrequiredby W.Va Const. Art.111,817.”).

Despitethislatitudeaccordedtocircuit court judges, thepartiesaffected by this
method of case management areal so afforded certain procedural protectionsto ensurethat
inactive cases are not perfunctorily dismissed when there exists good cause for such
dilatoriness. “Before a court may dismiss an action under Rule 41(b), notice and an
opportunity to be heard must be givento all partiesof record.” Syl. pt. 2, in part, Dimonv.

Mansy, 198 W. Va. 40, 479 S.E.2d 339 (1996). Furthermore,
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[i]n carrying out the notice and opportunity to be heard
requirements, beforeacase may bedi smissed under Rule41(b),
thefollowing guidelinesshould befollowed: First, whenacircuit
courtiscontemplating di smissing anactionunder Rule41(b), the
court must first send anotice of itsintenttodo so to all counsel
of record andtoany partieswho have appeared and do not have
counsel of record. The notice shall inform that unless the
plaintiff shall fileand duly serveamotionwithinfifteen daysof
thedate of thenotice, all eging good causewhy the action should
not be dismissed, then such action will be dismissed, and that
suchactionalsowill bedismissed unlessplaintiff shall request
such motion be heard or request a determination without a
hearing. Second, any party opposing such motion shall serve
upon the court and the opposing counsel a response to such
motion within fifteen days of the service of such motion, or
appear and resist such motion if it be sooner set for hearing.
Third,if nomotionismadeopposingdismissal,or if amotionis
made and is not set for hearing by either party, the court may
decidetheissue upon theexistingrecord after expiration of the
timefor serving amotion and any reply. If themotionismade,
the court shall decide the motion promptly after the hearing.
Fourth, the plaintiff bears the burden of going forward with
evidence asto good cause for not dismissing the action; if the
plaintiff doescomeforward with good cause, the burden then
shifts to the defendant to show substantial prejudiceto it in
allowing the case to proceed; if the defendant does show
substantial prejudice, thentheburden of productionshiftstothe
plaintiff to establishthat theproffered good cause outweighsthe
prejudice to the defendant. Fifth, the court, in weighing the
evidence of good cause and substantial prejudice, should also
consider (1) theactual amount of timeinvolvedinthedormancy
of thecase, (2) whether theplaintiff madeany inquiriestohisor
her counsel about the status of the case during the period of
dormancy, and (3) other relevant factorsbearing ongood cause
and substantial prejudice. Sixth, if amotion opposing dismissal
hasbeen served, thecourt shall makewrittenfindings, andissue
a written order which, if adverse to the plaintiff, shall be
appeal abletothisCourt asafinal order; if theorderisadverseto
the defendant, an appeal on the matter may only be taken in
conjunctionwiththefinal judgment order terminating thecase
from the docket. If no motion opposing dismissal has been
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served, theorder need only statetheground for dismissal under
Rule41(b). Seventh, if theplaintiff doesnot prosecutean appeal
of an adverse decisionto this Court within the period of time
provided by our rules and statutes, the plaintiff may proceed
under Rule41(b)’ sthree-term ruleto seek rei nstatement of the
caseby thecircuit court--with thetimerunningfromthedatethe
circuit court issued itsadverseorder. Eighth, shouldaplaintiff
seek rei nstatement under Rule41(b), theburden of goingforward
withtheevidenceandtheburden of persuasionshall bethesame
asif theplaintiff had respondedtothecourt’ sinitial notice, and
aruling on reinstatement shall be appealable as previously
provided by our rule.

Syl. pt. 3, Dimon v. Mansy, 198 W. Va. 40, 479 S.E.2d 339.

In spite of these explicitly detailed procedures, it isapparent that the actual
application thereof to individual cases remains somewhat murky. The Forbis appellees
construethisholding asrequiringanaggrieved plaintiff to choose between two courses of
action: (1) actively opposing the circuit court’ s notice of intent to dismisshis/her caseand,
in response to such dismissal, appealing to this Court or (2) not responding to the circuit
court’ snotice of intent to dismiss his/her case and, in response to such dismissal, filing a
motionfor reinstatement thereof. To support thisposition, Mr. Forbiscitesno authority other
than thelanguageinDimonwhich hehasconstruedinthismanner, and, indeed, we cannotfind

any.

Theabove-described procedurefor dismissing casespursuant to Rule41(b) does

not existinavacuum, however,asMr.Forbis argument would seemtosuggest. Inaddition
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to considering themethodol ogy announced inDimon, wemust simultaneously becognizant
of the corresponding process whereby an aggrieved plaintiff is permitted to request the
reinstatement of his/her case. Both W. Va. Code § 56-8-12 and W. Va. R. Civ. P. 41(b)
expressly permit a plaintiff whose case has been dismissed to move for its reinstatement:

Thecourt may,on motion, reinstateonitstrial docket any action

dismissed under thisrule, and set asideany nonsuit that may [be]

entered by reason of the nonappearance of the plaintiff, within

threetermsafter entry of theorder of dismissal or nonsuit; but an

order of reinstatement shall not beentered until theaccrued costs

are paid.

W. Va. R. Civ. P. 41(b). Accord W. Va. Code. § 56-8-12.

Construing together the dismissal procedures enunciated in Dimon with the
reinstatement proceduressetforthinW.Va. R.Civ.P.41(b)andW.Va.Code§ 56-8-12,we
cannot reconcilethesedirectivestoreachtheresult urged by Mr.Forbis. Wehavelong held
thatitis"theduty of thisCourtto avoid whenever possibleaconstruction of astatutewhich
|leadsto absurd,inconsistent, unjust or unreasonableresults.” Satev.Kerns, 183W.Va. 130,
135, 394 S.E.2d 532, 537 (1990). See also Syl. pt. 2, Conseco Fin. Serv’'g Corp. v. Myers,
211 W. Va. 631, 567 S.E.2d 641 (2002) (“*It is the duty of acourt to construe a statute
accordingtoitstrueintent,and givetoit such constructionaswill upholdthelaw and further
justice. It isaswell the duty of a court to disregard a construction, though apparently
warranted by theliteral senseof thewordsinastatute, when such constructionwouldleadto

injustice and absurdity.” Syllabus Point 2, Click v. Click, 98 W. Va. 419, 127 S.E. 194
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(1925).”); Syl. pt. 2, Newhart v. Pennybacker, 120 W.Va. 774,200 S.E. 350 (1938) (“Where
aparticular construction of a statute would result in an absurdity, some other reasonable
construction, which will not producesuchabsurdity,will bemade.”). Thissamereasoning
appliestoourinterpretation of our own procedural rulesandjudicial holdings. See, e.g., State
v. Jenkins, 195 W. Va. 620, 625 n.5, 466 S.E.2d 471, 476 n.5 (1995) (“[T]his Court has
complete authority to determine how the West Virginia Rulesof Evidence shall be construed
pursuant toitsconstitutional rule-making authority.” (citationsomitted)). SeealsoW.Va.
Const.art.VIII, 8 3(directingthat the SupremeCourt of Appealsof West Virginia“shall have
power to promulgate rulesfor all casesand proceedings, civil and criminal, for all of the
courtsof theStaterel atingtowrits, warrants, process, practi ceand procedure, which shall have
theforceand effect of law”); Syl. pt. 1, Bennett v. Warner, 179 W. Va. 742,372 S.E.2d 920
(1988) (“ Under articleeight, sectionthreeof our Constitution, the Supreme Court of Appeals
shall havethe power to promulgate rulesfor all of thecourtsof the Staterel ated to process,

practice, and procedure, which shall have the force and effect of law.”).

Tointerpret our holding in Dimon asurged by Mr. Forbiswouldrequireusto
compl etely ignorethe corresponding procedure permitting an aggrieved plaintiff to seek
reinstatement. Furthermore, neither statement of thisprocedure conditionsitsavailability
upon a plaintiff’s agreement to sit idly by while the court rules adversely to him/her by
followingthroughonitsintenttodismisshis/her lawsuit. SeeW.Va Code§56-8-12; W.Va.

R. Civ. P. 41(b). Rather, we generally admonish parties who have not raised the proper
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objectionsthat their failuretodo so could resultinthewaiver of any objectionsthey may have
had to the lower court’s ruling. See, e.g., Paterson-Leitch Co., Inc. v. Massachusetts Mun.
Wholesale Elec. Co., 840 F.2d 985,989 (1% Cir.1988) (“ Courts, likethe Deity, are frequently
moved to help those who help themselves.”); Powderidge Unit Owners Ass'n v. Highland
Props,, Ltd., 196 W. Va. 692, 703, 474 S.E.2d 872, 883 (1996) (“ The law ministersto the
vigilant, notthosewho slumber ontheir rights.” (internal quotationsand citationsomitted));
Statev. LaRock, 196 W.Va. 294,316,470 S.E.2d 613,635 (1996) (“ Oneof themost familiar
procedural rubricsintheadministration of justiceistherulethat thefailureof alitigant to
assert aright inthetrial court likely will result in theimposition of aprocedural bar to an
appeal of that issue.” (internal quotations and citations omitted)); State ex rel. Cooper v.
Caperton, 196 W.Va. 208,216,470 S.E.2d 162,170 (1996) (“Therulein West Virginiais
that partiesmust speak clearly inthecircuit court,on painthat,if they forget their lines, they
will likely be bound forever to hold their peace.” (citation omitted)). See also Hanlon v.
Logan County Bd. of Educ., 201 W. Va. 305, 316, 496 S.E.2d 447, 458 (1997) (*A party
simply cannot acquiesceto, or bethesourceof, anerror during proceedingsbeforeatribunal
and then complain of that error at alater date.” (citations omitted)); State v. Asbury, 187
W. Va. 87,91, 415 S.E.2d 891, 895 (1992) (per curiam) (“Generally the failure to object

constitutes awaiver of the right to raise the matter on appeal.”).

Finally, theinterpretationurged by Mr. Forbiscompl etely dismissesthesyllabus

point’ saccompanyingtext. Immediately beforeuttering the sentenceuponwhichMr. Forbis
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baseshisargument, weexpressly heldthat “if the plaintiff doeshot prosecutean appeal of an

adversedecisiontothisCourt withinthe period of time provided by our rulesand statutes, the
plaintiff mayproceed under Rule41(b)’ sthree-termrul eto seek rei nstatement of the case by
the circuit court[.]” Syl. pt. 3, in part, Dimon, 198 W. Va. 40, 479 S.E.2d 339 (emphasis
added). Thus, rather thanrequiring aplaintiff to ultimately choosebetween an appeal anda
motion for reinstatement, asisurged by Mr. Forbis, thisholding expressly recognizesthat

either alternativeisavail abletotheaggrieved party aslong ashe/sheadherestotherequisite
temporal requirements. See, e.g., W.Va. R. App.P.3(a) (requiring party tofileappeal from

final judgment withinfour monthsof itsentry); W.Va R. Civ. P.41(b) (directing party seeking
reingatement of his/her casetofilemotionfor reinstatement “ withinthreetermsafter entry

of the order of dismissal or nonsuit™). Inorder to clarify thistenet inDimon, then, we hold

that thefiling of amotion opposing the dismissal of acase doesnot prevent the aggrieved

plaintiff fromthereafter filingamotion requesting therei nstatement of thedi smissed caseas
longasthemotionfor reinstatement istimely filedwithinthreetermsof court after theentry
of thedismissal order asrequired by W.Va. Code 8§ 56-8-12 (1923) (Repl. Vol.1997) and
W.Va R. Civ. P. 41(b). But see Syl. pt. 1, Arlan’s Dept. Sore of Huntington, Inc. v. Conaty,
162W.Va.893,253S.E.2d 522 (“Whenaparty fail sto makearei nstatement motion within
thetimeperiod prescribedby R.C.P.41(b) andW.Va. Code, 56-8-12, such party isnot entitled
to reinstatement of acaseto the docket and the court iswithout power to grant suchrelief,
except wherethe parties consent, or where good causeisshownsuchasfraud, accident, or
mistake.”).
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Applyingthisholdingtothefactspresently beforeus, wefindthat thefact that
theCovingtons' Virginiacounsel filed amotionopposing thecircuit court’ sdismissal of their
casedidnot precludethemfrom subsequently movingfor reinstatement of their dismissed
lawsuit. Becausethe Covingtonselected to movefor thereinstatement of their caserather
thanimmediately pursuing anappeal, they wererequiredtofiletheir motionwithinthreeterms
of the court’ sentry of itsdismissal order on November 16, 2000. Pursuant to the West
Virginia Trial Court Rules, the terms of court for the Circuit Court of Raleigh County
commence* onthesecond M onday inJanuary, May, and September.” W.Va Trial Ct.R. 2.10.
Asthe Covingtonsfiled their motion for reinstatement on June 13,2001, they satisfied the
temporal requirement and timely filed their reinstatement motion. Accordingly, their
subsequent appeal fromthecircuit court’ sorder disposing of said motionisproperly before

this Court.

B. Good Cause to Support Reinstatement of Dismissed Case
Havingfoundthat the Covingtons’ appeal isproperly beforeus, wemust now
consider their argument that the circuit court erroneously denied their motion for
reinstatement when they demonstrated good cause in support thereof. We previously
determinedthat the Covingtonstimely filed their rei nstatement motionwithinthreetermsof
thecourt’ sentry thereof. For reinstatement to begranted, however, the Covingtonsmust al so
demonstrategood causeto excusetheinactivity for whichthecircuit court deemed dismissal

to be warranted.
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“Under W. Va. R. Civ. P. 41(b), in order to reinstate a

cause of action which has been dismissed for failure to

prosecute, theplai ntiff must movefor reinstatement withinthree

terms of entry of the dismissal order and make a showing of

good causewhich adequatel y excuseshisneglect in prosecution

of the case.” Syl. Pt. 1, Brent v. Board of Trustees of Davis &

Elkins College, 173 W. Va. 36, 311 S.E.2d 153 (1983).
Syl.pt. 1, Dimonv. Mansy, 198 W.Va. 40,479 S.E.2d 339 (1996) (emphasis added). Accord
Brent,173W.Va. at 39,311 S[E.2d at 157 (“Rule41(b) doesnot .. .dispensewithashowing
of good causeinorder for theplaintiff to beentitledtoreinstatement. ThisCourt hasalways
required good cause to be shown for reinstatement.” (citations omitted)); Hutchinson v.
Mitchell, 143 W. Va. 280, 286,101 S.E.2d 73, 77 (1957) (per curiam) (* One can not refuse
to prosecute or defend and then ask to do so without showing why he thus acts so
inconsistently.” (internal quotationsand citation omitted)). * Intheabsenceof ashowing of
good cause insupport of amotionto set asideanonsuit andreinstate the case theruling of a

trial court denying suchmotionwill not bedisturbed by an appellatecourt.” Syl. pt. 2 Nibert

v. Carroll Trucking Co., 139 W. Va. 583, 82 S.E.2d 445 (1954).

When determiningwhether an aggrieved plaintiff hasdemonstrated good cause
sufficient towarrant therei nstatement of adi smissed case, thereviewing court must not only
consider theplaintiff’ sevidence of good causebut al sothedefendant’ ssubmissionsregarding
the substantial prejudice he/she would endure if the dismissed case were reinstated.

[T]heplaintiff bearstheburden of goingforwardwith evidenceas

togood causefor not dismissing theaction; if theplaintiff does
come forward with good cause, the burden then shifts to the
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defendant to show substantial prejudicetoitinallowingthecase
toproceed; if thedefendant doesshow substantial prejudice, then
the burden of production shiftsto the plaintiff to establish that
the proffered good cause outweighs the prejudice to the
defendant.

Syl. pt. 3, in part, Dimon, 198 W. Va. 40, 479 S.E.2d 339. Furthermore,

[T]he court, in weighing the evidence of good cause and

substantial prejudice, should also consider (1) theactual amount
of timeinvolved in the dormancy of the case, (2) whether the
plaintiff madeany inquiriesto hisor her counsel about thestatus
of thecaseduringthe period of dormancy, and (3) other relevant
factors bearing on good cause and substantial prejudice.

Id. Accord Evansv. Gogo, 185 W. Va. 357, 359, 407 S.E.2d 361, 363 (1990) (per curiam)
(“Inordertodetermineif thecourt abuseditsdiscretioninfailingtoreinstatethepresent case,
we must examinethereasonsgiven for the delay, and the possible prejudicial effect of the

delay on the defendants.”).

Toassesswhether aplaintiff hasdemonstrated good causeinaparticular case
requires the reviewing court to conduct afactual inquiry.

Good causeisnecessarily fact specific. Consequently, no
rigid rule should be crafted to determine good cause. . . .
[H]owever, .. .athreshold exists for what may be considered
good cause. The“‘good cause’ requirement . . . ‘isnot amere
formality.”” Sateex rel. Lettsby Lettsv. Zakaib, 189 W. Va.
616, 618, 433 S.E.2d 554, 556 (1993) (quoting Schlagenhauf v.
Holder, 379 U.S. 104, 118, 85 S. Ct. 234, 242, 13 L. Ed. 2d
152[,163] (1964)). Establishing good cause“ putstheburdenon
the party seeking relief to show some plainly adequate reason
therefor[,]” not merely any reason. AT& T Communications of
West Virginia, Inc. v. Public Serv. Comm'n of West Virginia,
188 W. Va. 250, 253, 423 S.E.2d 859, 862 (1992) (emphasis

22



added) [(internal quotations and citations omitted)]. Our

jurisprudencehaslong“heldthat . . . good causecan only appear

by showing...some...circumstancebeyondthecontrol of the

party, and freefrom neglect on hispart.”” Winona Nat’| Bank v.

Fridley, 122 W. Va. 479, 481, 10 S.E.2d 907, 908 (1940)

(quoting Syl.pt. 1,[inpart,] Postv. Carr, 42 W. Va. 72,24 S.E.

583 (1896)).
Plummer v. Workers' Comp. Div.,209 W.Va. 710, 717, 551 S.E.2d 46, 53 (2001) (Davis, J.,
dissenting). Accord Syl. pt. 1,in part, Plumley v. May, 140 W.V a.889, 87 S.E.2d 282 (1955)
(holding that good cause can be established “ by showing someadventitiouscircumstance
beyond[theaggrieved party’ s| control” andthat he/she*“wasfreefromneglect”); Syl., inpart,
WinonaNat'| Bank v. Fridley, 122 W.Va. 479, 10 S.E.2d 907 (holding that, to establish good
cause, theaggrieved party “must . . . show[] ... fraud, accident, mistake, surprise, or other
adventitiouscircumstancebeyond hiscontrol, and that hewasfreefromany neglectinrelation
thereto”). See also Syl. pt. 2, in part, Plumley, 140 W. Va. 889, 87 S.E.2d 282 (“*An
adventitious circumstance which may afford good cause . . . is one which is unusual,

unexpected, beyondthecontrol of themovant,andfreefromhisneglect.” Syllabus,[inpart,]

Rollinsv. North River Insurance Co., 107 W. Va. 602[, 149 S.E. 838 (1929)].”).

Under thefacts of the case sub judice, wefind that the circuit court abused its
discretioninfinding that the Covingtons had not presented ampl e evidenceto warrant the
reinstatement of their case. Thisconclusionisnot onewearriveatlightly. Only whereweare
leftwithafirmconvictionthat an error hasbeencommitted may welegitimately overturna

lower court’ s discretionary ruling.
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“Wherethelaw commitsadeterminationtoatrial judgeandhis
discretionisexercisedwithjudicial balance, thedecision should
not beoverruled unlessthereviewing courtisactuated, not by a
desiretoreachadifferent result, but by afirmconvictionthat an
abuse of discretion has been committed.”

Intercity Realty Co. v. Gibson, 154 W. Va. 369, 377, 175 S.E.2d 452, 457 (1970) (quoting
Brunner v. United Sates, 190 F.2d 167, 170 (9™ Cir. 1951), cert. granted, 342 U.S. 917, 72
S. Ct. 364,96 L. Ed. 685, rev'd, 343 U.S. 918, 72 S. Ct. 674, 96 L. Ed. 1332 (1952) (per
curiam)) (additional citation omitted).

Theextent of thisdiscretionary authority, however, must
bedelimitedwith care, for thereisalwaystheunseemly danger of
overreaching when thejudiciary undertakes to define its own
power and authority. Guided by thislimitation, wehavesuggested
that acircuit court’ ssanction authority beareasonabl eresponse
to the problems and needs that provoked itsuse. . . . In other
words, acourt’ sauthority toissuedi smissal sasasanction must
belimited by the circumstancesand necessity giving risetoits
exercise. Thesanction of dismissal with prejudicefor thelack of
prosecution is most severe to the privatelitigant and could, if
used excessively, disservethedignitary purposefor whichitis
invoked. . ..

Because of the harshnessof the sanction, adismissal with
prej udice should beconsidered appropriateonly inflagrant cases.
I ndeed, werecognizethat di smissal based on procedural grounds
Isasevere sanction whichrunscounter tothegeneral objective
of disposing cases on the merit. . . .
Dimon, 198 W. Va. at 45-46, 479 S.E.2d at 344-45 (citation omitted). Accord Howerton v.
Tri-Sate Salvage, Inc., 210 W. Va. 233, 236, 557 S.E.2d 287, 290 (2001) (per curiam)

(“ Becausedismissing anactionfor failureto prosecuteissuch aharsh sanction, dismissal with

prejudice is appropriate only in ‘flagrant’ cases.” (citation omitted)).
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Based upontherecord presently beforeus, wearefirmly left withtheconviction
that an error has been committed as we are not convinced that theinactivity in theinstant
proceedingwasso egregiousasto necessitatethesanction of dismissal. InitsSeptember 20,
2001, order denying reinstatement, the circuit court recounted the numerousmeasuresthe
Covingtons undertook to stay abreast of the progress of their lawsuit:

ThePaintiff’ s[Mr. Covington’ s] affidavit of June6, 2001,
showsthat heattempted on numerous occasi onsto makeinquiry
of hisformer attorney [Virginiacounsel], Waynelnge, and to
comply with hisinstructions. He participated in the discovery
processand gavehisdeposition. Plaintiff attempted to contact
hisformer attorney several times. Hemade 91 telephonecalls
from January of 1998 to November of 2000, in an effort to
ascertainthestatusof hiscase. . .. Hisformer attorney returned
only adozen of those calls.

Plaintiff droveontwo separate occasionsfromhishome
inAlabamatoMr.Inge’ slaw officesinVirginiato speak tohim
about thecase. Duringoneof thosevisits, Mr. Ingetold Plaintiff
that he had been very busy but assured him that the case“was
moving along asit wassupposed to beand hewasgoingtoget the
case settled.”

Plaintiff was not notified by his former attorney until
November 30,2000that the Court hadfiled aNoticeof Intentto
Dismisson October 13, 2000, or had issued an order dismissing
thePlaintiffs’ case on November 16, 2000. Under Rule 41(b),
beforeacourt may dismissan action, noticeand opportunity to
beheard must be givento all partiesof record. That noticewas
communicated by the Court to Plaintiffs' counsel, and not to
Plaintiff.

After realizing that hisattorney wasnot attemptingtohave
his case reinstated, Plaintiff then discharged Mr. Inge and
retained anew firm,Brown & Levicoff [present West Virginia
counsel].
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Thesemeasuresundertaken by the Covingtonsareprecisely what thisCourt contemplatedin
itsarticul ation of thetypeof diligenceexpected of partiesintheprosecution of their lawsuits:
[ T]hedetermination [of] whether theplaintiff hasfailedtomove
the case in areasonable manner is adiscretionary call for the
circuit court. . . . It is equally clear that it isthe plaintiff's
obligation to move his or her case to trial, and where the
plaintiff failsto do so in areasonable manner, the case may be
dismissedasasanctionfor theunjustifieddelay. Tobeclear, we
squarely hold that a plaintiff has a continuing duty to monitor
a case from the filing until the final judgment, and where he or

shefailsto do so, the plaintiff acts at his or her own peril.
Dimon, 198 W. Va. at 45, 479 S.E.2d at 344 (emphasisadded). Under the facts recounted
above, wefind that the Covingtons most certainly havefulfilled their “ continuing duty to
monitor [their] case,” id.,and that they definitely did not contributeto theinactivity of their
casefor which thecircuit court held them accountable. Not only did Mr. Covington make
himself avail ableto bedeposed, but he also repeatedly attempted to communicatewithhis
counsel and visited his attorney’ s office. The fact that the Covingtons' Virginiacounsel
rebuffed these communicationswasnot duetothe Covingtons' neglect or dereliction of duty
tomonitor their case,but dueto their attorney’ sfailuretolitigatetheir lawsuit. Indeed, the
circuit court even recognized that

[i]t isreadily apparent to the Court that the delay was
caused by Plaintiff’sformer counsel and not by the Plaintiff.
Plaintiff tried to get hiscounsel to attend to the matter, and his

counsel neglected it, evento the point of not disclosing to his
client that thisCourt had give[ n] noticeof anintenttodismiss. ...

Thisis...apatternof neglect, deceit, and misconduct by counsel
upon hisclient that permeates the entire case.
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Althoughtheappel | eeshaveindicated that they woul d be prejudi ced by thereinstatement of
thiscaseduetothe passage of time, wecannot,ingood conscience, findthat such prejudice
issogreat astooutwei ghtheharmthe Covingtonswoul d suffer if thedismissal of their case
weretostand. Accordingly, wereversethecontrary rulingsof the Circuit Court of Raleigh

County and remand this case for further proceedings consistent with this Opinion.

In closing, we wish to speak briefly with on the inattentiveness of the
Covingtons' former counsel totheprosecutionand maintenanceof hisclients’ lawsuit. Asa
general rule, attorneysserveasconservatorsor protectorsof their clients' legal rightsand act
tosafeguardtheir clients' interests. Correspondingly, clientsentrust their attorneyswiththeir
legal well-being and expect their counsel to possessacertain degreeof skill and proficiency
inunderstanding and adheringtothelaw applicabletotheir particular case. See, e.g., Lawyer
Disciplinary Bd. v. Friend, 200 W. Va. 368, 373, 489 S.E.2d 750, 755 (1997) (per curiam)
(“An attorney occupies a position of trust with regard to hisor her client.”); Committeeon
Legal Ethics of West Virginia State Bar v. White, 176 W. Va. 753, 756, 349 S.E.2d 919, 922
(1986) (per curiam) (“ Theclient comestotheattorney trustingin hisexpertiseand honesty.”).
Sadly, though, the Covingtons' first counsel neither appreciated the responsibility of
representing hisclients nor complied with the procedural rules by which the Covingtons’
lawsuit wasrequiredto proceed. Althoughitiscommonplacefor attorneystoinstitutecourt
proceedings, theclientswho seek thei r wisdom, advice, and assistancearenot aswell versed

inthelaw and oftentreadthewatersof litigationwithmuchfear andtrepidation. Particularly
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in such circumstances, attorneys should be mindful of the need to maintain regular
communicationwiththeir clientsto apprize them of thestatusof their litigation. SeeW.Va.
R.Prof’| Conduct 1.4(a-b) (* A lawyer shall keep aclient reasonably informed about thestatus
of amatter and promptly comply withreasonablerequestsforinformation. ... A lawyer shall
explain a matter to the extent reasonably necessary to permit the client to make informed
decisions regarding the representation.”). It goes without saying that even these certain
minimum standardswerenot met by the Covingtons' former counsel asthey didnot evenlearn
of the pendency of the dismissal proceedings until after the court had dismissedtheir case

from its docket.

Apart fromthiscommunicationrequirement, attorneysareal so expectedto be
demonstratecompetency anddiligenceintherepresentation of their clients. See eg.,W.Va
R.Prof’| Conduct 1.1 (“ A lawyer shall provide competent representationtoaclient.” ) Buckler
v. Buckler, 195 W. Va. 705, 711, 466 S.E.2d 556, 562 (1995) (per curiam) (“Rules 1.1 and
1.3 of the West Virginia Rules of Professional Conduct require an attorney to provide
competent representation to aclient and to act with reasonable diligencein protecting the
interests of the client.” (citation omitted)); Brent v. Board of Trs. of Davis & Elkins Call.,
173W.Va.at42,311S.E.2dat 160 (“[A]ll lawyersowetotheir clientstheduty to be properly
diligentintheprosecution... of acase.... Thisduty includestheobligationtokeepinformed
of theprogressof acase so that whatever actionsarenecessary to protect aclient’ sinterests

may betaken.” (citation omitted)). Inthisregard, we have repeatedly recognized that
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“*[t] herel ationship of attorney-at-law and clientisof the

highest fiduciary nature, calling for the utmost good faith and

diligenceonthepart of suchattorney.” SyllabusPoint 4,Bank of

Mill Creek v. Elk Horn Coal Corp., 133 W. Va. 639, 57 S.E.2d

736 (1950).” Syllabus Point 2, Rodgersv. Rodgers, 184 W. Va.

82, 399 S.E.2d 664 (1990).
Syl. pt. 3, Committee on Legal Ethics of The West Virginia State Bar v. Cometti, 189 W. Va.
262,430S.E.2d320(1993). Again, however, thisstandard was not met asthe Covingtons’
former counsel repeatedly failedto prosecutetheir lawsuit, whichinaction ultimately resulted

in the court’ s dismissal thereof.

Inlight of thesetransgressions, errors, and omissions, wefindit necessary to
refer thismatter tothe Officeof Disciplinary Counsel for further review, inaccordancewith
our obligation to do so pursuant to Rule 8.3(a) of the West Virginia Rules of Professional
Conduct and Canon 3D(2) of the Code of Judicial Conduct. See W.Va. R. Prof’| Conduct
8.3(a) (“ A lawyer having knowledgethat another lawyer hascommitted aviol ation of theRules
of Professional Conduct that raises a substantial question as to that lawyer’s honesty,
trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate
professional authority.”); W.Va. Codeof Jud. Conduct Canon 3D(2) (“ A judgewhoreceives
informationindicating asubstantial likelihoodthat alawyer hascommitted aviol ation of the
Rulesof Professional Conduct should takeappropriateaction. A judgehaving knowledgethat
alawyer has committed a violation of the Rules of Professional Conduct that raises a

substantial questionastothelawyer’ shonesty, trustworthiness, or fitnessasalawyer inother
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respects shall inform the appropriate authority.”). Seealso Gumv. Dudley, 202 W.Va. 477,
491,505 S.E.2d 391, 405 (1997) (similarly referring amatter tothe Office of Disciplinary
Counsel for further proceedings). Accordingly, wedirect theClerk of the Supreme Court of

Appealsto transmit a certified copy of this Opinion to that tribunal.

V.
CONCLUSION
For theforegoingreasons, wereversetheordersentered September 20,2001,
and February 27, 2002, by the Circuit Court of Raleigh County, and remand this case for

further proceedings consistent with this Opinion.

Reversed and Remanded.
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