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SYLLABUS

1. “The same standard set out in the State Administrative Procedures Act, W.Va. Code,
29A-1-1, et seg., is the standard of review gpplicable to review of the Tax Commissone’s
decisons under W.Va. Code, 11-10-10(e) (1986).” Syl. Pt. 3, in part, Frymier-Halloran v.

Paige, 193 W.Va. 687, 458 S.E.2d 780 (1995).

2. “Once a full record is developed, both the circuit court and this Court will review the
findngs and conclusons of the Tax Commissoner under a clearly erroneous and abuse of
discretion standard unless the incorrect legal standard was applied.” Syl. Pt. 5, Frymier-

Halloran v. Paige, 193 W.Va. 687, 458 S.E.2d 780 (1995).



Per Curiam:

This case presents the appead of the West Virginia Tax Commissioner*
(hereinafter “the tax commissone”) to the November 1, 2001, fina order of the Circuit Court
of Preston County ruling that, contrary to the decison of the tax commissioner, amounts pad
by Preston Memorid Hospitd (herenafter “the hospitd”) to Quorum Hedth Services
(hereinafter “Quorum”) as rembursement of compensation of a chief executive officer and
a chief finandd officer’ were exempt from use tax. This case was filed in the circuit court by
the hospital as an adminigrative goped of the relevant portion of use tax assessed againgt the
hospitd. Based upon our review of the petition, briefs, record, arguments of counsd and

goplicable law, we affirm the ruling of the lower court.

|. Factual and Procedural Background
The hospitd, incorporated as a non-profit community hospital,® is located in
Preston County , West Virginia a Kingwood. The hospitd is an acute care medicd facility
whose stated mission is “to provide a modern community hedthcare facility, convenient to and

a acost affordable to county resdents.”

1Joseph M. Pdmer was the Tax Commissioner a the time this case was initiated
and has since been succeeded by current Tax Commissioner Rebecca Mdton Craig.

°The chif executive officer and chief financid officer will be referred to
callectively in this opinion as “key personnd.”

3According to the record, the hospitd was origindly huilt by the dtizens of
Preston County in 1955. The hospita changed from being a county hospita to a non-profit,
charitable corporation in 1984.



As explaned during ora argument, the hospitd’s board of directors (hereinafter
“the Board’) sought to improve the management expertise at the hospitd but had some
difficulty in locating qudified individuas for the key personne postions. In 1996, the Boad
addressed this problem by entering into an agreement with Quorum whereby the hospital
purchased from Quorum the services of key personne to manage the affairs of the hospital
under the supervison of the Board as wdl as other management and consulting services.
According to the provisons of the portion of the agreement involving the key personnel, the
hospital was obligated to reimburse the wages and employee benefits paid by Quorum to the
key personned. The record reflects that the billing, payment and accounting of these payroll
expenses were handled separately from the other management and consulting obligations the

hospitd incurred with Quorum.

Following its audit of the hospitd, the State Tax Divison of the Department of
Tax and Revenue issued a Notice of Assessment on October 23, 1997, agang the hospital for
tax deficiencies which resulted from the agency finding that al services provided under the
agreement between the hospital and Quorum were purchases subject to use tax. The hospita
objected to that portion of the assessment which involved rembursed compensation for the
key personne and filed a petition for reassessment with the tax commissoner pursuant to

West Virginia Code § 11-10-8 (2002) (Supp. 2002).* The hospitd chdlenged the assessment

“The 2002 amendments to West Virginia Code 88 11-10-8 through 10 do not
(continued...)



on the bass that it qudified as a joint employer with Quorum of the key personne and
therefore was exempt from use tax under the provisons of Technicd Assistance Advisory®
(hereinafter “TAA”) 95-008 issued by the tax commissoner. A hearing on the petition was
hdd on duly 29, 1998, from which an Adminigraive Decison was issued on May 19, 1999,
upholding the assessment. See W.Va Code § 11-10-9 (2002) (Supp. 2002) (defining agency’s
hearing procedures). The Adminigrative Decison concluded that the joint employer
exemption from use tax of reimbursed compensation for leased employees pursuant to TAA
95-008 did not goply to the type of employment relationship the hospita had with the key
personnd. The hospital chdlenged the adminidrative agency decison by filing an goped, as
provided by West Virgina Code 8§ 11-10-10 (2002) (Supp. 2002), in the Circuit Court of

Preston County on July 19, 1999.

*(....continued)
subgtantively affect this case.

West Virginia Code § 11-10-5r (1986) (Repl. Vol. 1999) explains technica
assisance advisories in the following manner:

(& The tax commissoner may issue an informa technica
assstance advisory to a person, upon written request, as to the
postion of his office on the tax consequences of a stated
transaction or event, under exiding statutes, rules or policies.
However, after the issuance of an assessment to a taxpayer, a
technicd assstance advisory may not be issued to that taxpayer
with respect to the issue or issuesinvolved in the assessment.



Based upon the briefs and ora argument of the parties, the lower court reversed
tha portion of the Adminigraive Decison which found the hospitd indigble for an
employer-employee use tax exemption. Instead, the order of the court bedow found that,
according to the provisons of TAA 95-008, an employer-employee reationship did exis
between the hospitd and key personnd which caused the amount the hospitd paid Quorum as
rembursement of compensation of the key personne to be exempt from use tax. It is from
this rding in the November 1, 2001, find order of the lower court that the tax commissioner

bases this appedl.

[I. Standard of Review

West Virgnia Code 8§ 11-10-10 sets forth the process by which adminidrative
decisons of the tax commissoner may undergo judicid review through the drcuit court and
further provides tha the resulting drcuit court decison may be appealed to this Court by
gther the taxpayer or the tax commissoner. As explained in syllabus point three of Frymier-
Halloran v. Paige, 193 W.Va 687, 458 S.E.2d 780 (1995), “[t]he same standard set out in the
State Adminidraive Procedures Act, W.Va. Code, 29A-1-1, et seq., is the standard of review
goplicable to review of the Tax Commissone’s decisons under W.Va Code, 11-10-10(e)
(1986).” We went on to date in syllabus point five of Frymier-Halloran tha “[o]nce a ful
record is developed, both the drcuit court and this Court will review the findings and
concdusons of the Tax Commissoner under a clearly erroneous and abuse of discretion

gtandard unless the incorrect lega standard was applied.”
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[11. Discussion

The specific tax at issue in this case is the state's use tax. The Legidature has provided
that the use tax and sdes tax datutes “be [consdered] complementary laws and wherever
possible be construed and applied to accomplish such intent as to the impostion,
adminigration and collection of such taxes” W.Va Code 8§ 11-15A-1a (1969) (Repl. Vol.
2002). As a reault of this complementary treatment, the same exemptions are gpplicable to
both the sdles tax and the use tax. W.Va Code § 11-15A-3(a)(2) (1987) (Repl. Vol. 2002).
Of paticular interest to our discusson here is the exemption for services rendered by an
employee to his or her employer. W.Va. Code § 11-15-2 (S) (2001) (Repl. Vol. 2002);® see
also 110 W.VaC.SR. 15, § 60.1. The ingtant case revolves around the question of whether
the hospital is exempt from payment of use taxes on rembursed compensation of the key
personnd according to the provisons of TAA 95-008 or, more to the point, whether the
hospital and Quorum under the TAA are joint employers of the key personnd which thereby
would qudify the hospital for the employer-employee exemption defined by the TAA. The
tax commissoner argues that the facts in this case and those underlying TAA 95-008 are so
dissmilar that the complete opposite outcome is warranted. The commissone’s postion is
that the hospitd does not qudify for the exemption from use tax allowed by TAA 95-008
because the facts in the indant case do not demonsrate that an employer-employee

relationship existed between the hospitd and the key personnel.

*The 2001 amendments to West Virginia Code § 11-15-2 did not change
subsection (s) and have no meaningful affect on the issue before us.
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Initidly we recognize that the consumer saes tax and use tax laws do not provide
a ddfinition for the terms “employeg” or “employe” or otherwise define an employer-
employee relationship. A regulation, apparently promulgated by the agency to fill this gap,
provides a bass for ascertaning, for consumer sdes tax purposes, whether an employer-
employee relationship exists. See 110 W.VaC.SR. 15, § 60.3. This regulation sets forth
twenty factors,” based upon the common law, “to be considered when determining the nature

of [] [an employment] relationship.” Id.

It is important to note at this juncture that the common law definition of
employer was modified by the tax commissoner with the creation of a “joint employer”
concept in TAA 95-008, which itsdf may be questionable® Nevertheless, TAA 95-008 allows
an exemption of reimbursed payroll costs from use tax where personnel are leased from one
company — leasng organization — to another business — recipient organization — pursuant to
a long-term agreement.  In essence, TAA 95-008 acknowledges the leasng organization as the

common lawv employer and recognizes the recipient organization as a joint employer if an

The fdllowing is a list of the generd categories of indicators of an employer-
employee rdationship contained in 110 W.VaCSR. 15 § 60.3: indruction; traning;
integretion; services rendered persondly; hiring, supervisng and paying assdants, continuing
asociation; set hours of work; full-time required; doing work on employer’s premises; order
or sequence set; ora or written reports; payment by hour, week, month; payment of business
and travel expenses, fumishing tools and maerids, dgnificant invesment; redization of profit
or loss, working for more than one firm a a time; do they make their services available to the
generd public; right to discharge; right to terminate.

8No party in this case was in a position to chalenge the vaidity of the subject
TAA, and this Court has smply operated under the presumption that the TAA isvalid.
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employer-employee reationship is supported by the circumstances. Demonstration of the

requiste authority and control to establish the recipient organization as an employer and the



personnd in question as qudifying leased employees’ is accomplished by applying the twenty

9The term “leased employee” is defined in TAA 95-008 against the backdrop of
the twenty factors of 110 W.Va.C.SRR. 15, 60.3 asfollows:

[Alny person who is the common law employee of his or her
leesng organization (Generad employer), who is not the common
lav employee of the recipient organization (Specid employer),
and who provides employee services to the recipient if —

a such services are provided pursuant to a written agreement
between the recipient (Specid employer) and the leasing
organization (General employer) lagting for more than one
year,

b. at least fifty percent of the leased employees performed
such services for the recipient (or for the recipient and
related persons as defined for purposes of section 414(n)
of the Internal Revenue Code of 1986, as amended), on
subgantidly a fulltime bass in a permanent employment
postion of the recipient that existed for a period of at
leest one year prior to execution of the employee leasing
agreement and the rest of the employees leased to the
recipient fill permanent employment postions with that
recipient. As used here, “permanent employment
postion” means a podtion intended by the recipient to
last for more than one year that is neither a temporary nor
seasona position,

C. the sarvices of the leased employee for the Specid
employer are of a type hidoricdly performed, in the
busness fidd of the recipient (Specid employer), by its
employees, and

d. if the Specid employer had a qudified penson plan as
defined for federal income tax purposes, whether or not
the Specid employer has such a plan, the leased
employees must be included in the plan for the plan to be
aqudified plan.



factors contained in 110 W.Va.C.S.R. 15, § 60.3.

Before examining how the standards of TAA 95-008 affect the present case, it
is important to reiterate that our review is governed by the West Virginia Administrative
Procedure Act (herenafter “APA”). We summarized the circumstances under which a
reviewing court may reverse a decison of an adminigrative agency under the APA in syllabus
point two of Shepherdstown Volunteer Fire Department v. West Virginia Human Rights
Commission, 172 W.Va. 627, 309 S.E.2d 342 (1983), stating that under W.Va. Code § 29A-5-
4(g)1

[a court dhdl reverse, vacate or modify the order or decison of

the agency if the subgtantid rights of the petitioner or petitioners

have been prgudiced because the administrative findings,

inferences, conclusions, decisons or order are: “(1) In violation

of conditutional or statutory provisons, or (2) In excess of the

datutory authority or jurisdiction of the agency; or (3) Made

upon unlawful procedures, or (4) Affected by other error of law,

or (5) Clearly wrong in view of the reliable, probative and

ubgtantid  evidence on the whole record; or (6) Arbitrary or

cgpricious or characterized by abuse of discretion or clearly

unwarranted exercise of discretion.”

Although we acknowledge that the clearly wrong and arbitrary and capricious standards of
review are deferentid standards, we dso have recognized that such deference “presumds|
[that] an agency’s actions are valid as long as the decison is supported by subgtantid evidence
or by arationd bass” Syl. Pt. 3, in part, In re Queen, 196 W.Va. 442, 473 S.E.2d 483 (1996)
(emphess added). Furthermore, despite the limited nature of judicia review of such contested

cases, a court “cannot uphold a decison by an adminigretive agency . . . if, while there is



enough evidence in the record to support the decision, the reasons given by the trier of fact do
not build an accurate and logicd bridge between the evidence and the result.” Id. a 447, 473
SE.2d at 488. We proceed with these principles in mind to determine whether the lower court
abused its discretion in reaching a decison which sets asde the presumption of regularity

generdly accorded an administrative agency’ s decison by areviewing court.

An examination of the May 19, 1999, Adminidrative Decison (hereinafter
“Decidon”) reveds tha the adminidraive law judge (hereinafter “ALJ) who presded over
the intid hearing and issued the Decison found the hospitd’'s rediance on TAA 95-008
misplaced.  Although the ALJ agreed with the hospitd that smilarly Stuated taxpayers are
entitled to equa and uniform treatment under the law, he found that the fact pattern underlying
the basis for TAA 95-008 and the dtuation of the hospita to be too dissmilar to afford the
same treatment of providing atax exemption. Specificdly, the Decision relates:
The factud dtuation in TAA 95008 is essentialy that
Company A needs to reduce its employee overhead, so it
contracts with another Company, B, to trandfer dl of its (A’S)
employees to B, which in turn leases those same employees back
to Company A.
However, dl employee control remains with Company A,
induding the setting of wage rates, hiring, firing, training, €tc.,
and more importantly Company B is providing no taxable services
(management, conaulting, etc.) to Company A other than carrying
its payroll for afee.
In contrast, Quorum mantans control over its employees,

even though its employees serve subject to approval of
Petitioner’'s Board of Directors, and Quorum is providing a
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bunde of adminidrative, management, and other related services
to the Pditioner under which it is pad management fees and
sdary rembursements.  Quorum is aso capable, at Petitioner’s
choodng, to offer for a fee, goecidized conaulting services, as
well as avolume discount purchasing program.

These two gtuations, from a drictly factud dtandpoint are
completdly different, with the bottom line being that Quorum,
unlike the leasing company scenario in TAA 95-008, is providing,
for fees, a bundle of taxable services to the Petitioner for which
the Petitioner as purchaser thereof is lidde for the payment of
usetax.

Upon review of this concduson, the lower court gpplied the twenty factors
adopted by the tax commissoner in TAA 95008 as an andyticd framework for determining
the exigence of an employer-eanployee relationship. The result of the lower court’s detailed
andydswas summarized in the find order asfollows

19. In the present case, the Key Personne are providing
employee services to the Hospitd even though they are common
lav employees of Quorum, the leasing organization. These
savices are provided pursuant to a written Agreement between
Quorum and the Hospitd laging for more than one year. At the
time the Agreement was dgned, one of the two Key Personnel
had performed employee services for the Hospitd on a full-time
bass in a pemanent employment podtion of the Hospitd that
had exised for many years prior to the execution of the
employee leesng Agreement. The other Key Personnel aso
filled a permanent employment postion with the Hospita that
had adso exiged for many years prior to the Sgning of the
Agreement. The Key Personnel, as Administrator and Controller
of the Hospitd, fill podtions of a type higoricdly performed in
hospitds by ther employees. Findly, the Hospital does have a
qudified penson plan as defined for federal income tax purposes
and the Key Personnel would have been required to be included
in that plan for the plan to be a qudified plan if they were not
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covered by a dmila qudified plan provided by leasing
organizetion.

The circuit court’s synopsis demondtrates that some of the facts found by the
tax commissoner are of questionable merit in the determination of the exisence of an
employer-employee relationship under the guidelines contained in the agency’s regulaions,
as adopted by the commissoner for use in Stuations such as that presented in TAA 95-008.
The disparity in reasoning applied in the TAA versus that gpplied in the current case is readily
gpparent dthough the logicd basis for the difference goes unexplaned. We see no discernable
difference between that employer-employee relationship described in TAA 95-008 and that
which the hospital has with the key personnd. Nor is a defensble explanation offered in
support of the concluson reached by the agency.  Consequently, we find that the lower court
did not abuse its discretion in surmisng that the tax commissoner's action in denying the
aoplicability of TAA 95008 and thereby finding the hospita indigible for the use tax
exemption of a joint employer was an arbitrary conclusion which represented an abuse of
discretion. Accordingly, we affirm the decison of the circuit court to reverse that portion of
the decison of the tax commissoner finding the hospita ineligible for a use tax exemption

under TAA 95-008 for its key personnel hired through Quorum.°

°The conclusion we reach here should not be viewed as an endorsement of TAA

95-008 or as support for the wholesdle expanson of the reach of the TAA; however, as long

as TAA 95-008 remains viable, the facts of this case are within its ambit. Additionally, nothing

in this opinion is intended in any way to dter the obligation of employers to pay sdes tax or
(continued...)
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For the foregoing reasons, the November 1, 2001, find order of the Circuit

Court of Preston County is affirmed.

Affirmed.

19(....continued)
use tax for persons hired through temporary employment agencies.
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