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The Opinion of the Court was delivered PER CURIAM.

JUSTICE MAYNARD dissentsand reservestheright to file a dissenting opinion.



SYLLABUSBY THE COURT

1 “In reviewing chdlenges to findings and rulings made by a drcuit court,
we apply a two-pronged deferentid standard of review. We review the rulings of the circuit
court concerning a new trid and its conclusion as to the existence of reversible error under
an abuse of discretion standard, and we review the circuit court’s underlying factud findings
under a clearly eroneous standard. Questions of law are subject to a de novo review.”

Syllabus point 3, State v. Vance, 207 W. Va 640, 535 S.E.2d 484 (2000).

2. “To the extent that State v. McGraw, 140 W. Va. 547, 85 S.E.2d 849
(1955), stands for the propostion that ‘any’ change to an indictment, whether it be form or
substance, requires resubmission to the grand jury for its gpprovd, it is hereby expresdy
modified. An indictment may be amended by the circuit court, provided the amendment is not
subgtantid, is aufficdently definite and certain, does not take the defendant by surprise, and any
evidence the defendant had before the amendment is equaly avalable after the amendment.”

Syllabus point 2, State v. Adams, 193 W. Va. 277, 456 S.E.2d 4 (1995).

3. “When regquested by the defendant, the trid of DUI charges and driving
while revoked for DUI charges under W. Va. Code, 17B-4-3(b) [1999] should ordinarily be
severed, when such severance is necessary to avoid unfair prgudice” Syllabus point 5, Sate

v. Dews, 209 W. Va. 500, 549 S.E.2d 694 (2001).






Per Curiam:

This appead was filed by Mavin Haden, agppelant/defendant below (hereinafter
referred to as “Mr. Haden”), from an order of the Circuit Court of Randolph County denying
hs motion for a new trid. Mr. Haden was convicted by a jury of third offense DUI ad
sentenced to two to three years imprisonment.! Here, Mr. Haden assigns error as follows: (1)
the trid court erred in dlowing the State to amend the indictment; (2) the trid court erred in
not permitting a severance of the charge for driving while license revoked for DUI; and (3) the
trid court erred in not dlowing a witness to testify. After a careful review of the record and

ligening to the oral arguments of the parties, we reverse and remand this case for a new trid.

l.
FACTUAL AND PROCEDURAL HISTORY
On June 25, 2001, a Randolph County Grand Jury returned a three count
indictment againg Mr. Haden.? The indictment charged Mr. Haden with third offense DUI,
driving while revoked for DUI, and possesson of a controlled substance. The indictment

charged that the offenses occurred on May 2, 2000.

'Pursuant to W. Va. Code § 17C-5-2(k) (Repl. Vol. 2000) the sentence for third offense
DUI is one to three years imprisoorment. In this case, the State filed an information pursuant
to W. Va Code 8§ 61-11-19 (Repl. Vol. 2000) charging Mr. Haden with having a prior felony
conviction. During the sentencing hearing Mr. Haden admitted that he was the person named
in the information. Consequently, pursuant to the enhancement statute, W. Va. Code § 61-11-
18(a) (Repl. Vol. 2000), the trid court doubled the minimum sentence that could be imposed
on Mr. Haden.

2The briefs in this case have provided only minimal background facts.
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On Ay 9, 2001, the State filed a motion to amend the indictment, so as to
reflect that the crimes occurred on May 2, 2001. Prior to the start of trid on August 2, 2001,
the State presented its ealier filed motion to amend the indictment, which the trid court
granted. Additiondly, prior to tria, Mr. Haden dipulated to his prior DUI convictions. Mr.
Haden also moved the court to bifurcate the trid of his third offense DUI charge from the

driving while revoked for DUI charge. Thetria court denied the bifurcation motion.

During trid, the State cdled one witness, the aredting officer, during its case-in-
chief.  Mr. Haden motioned the court for judgment of acquittal on al charges a the close of
the State's casein-chief. The trid court granted the motion as to the charge of possession of

a controlled substance. However, the trial court denied the motion as to the other two charges.

Mr. Haden was prepared to call a subpoenaed witness during his case-in-chief.
Unfortunatdy, the witness had not arived by the time the State concluded its case-in-chief.
The trid court gave Mr. Haden an opportunity to have the sheriff bring the missng witness to
the trid. However, Mr. Haden declined the offer and called no witnesses® A jury returned a

verdict finding Mr. Haden guilty of the two chargesit consdered.

3The trid transcript does not reflect any discussion of an offer by the trid court to have
a deputy sheriff bring the witness to the trid. However, in the trid court's order denying Mr.
Haden's post-trial moation, it states that “the Court taking a long break gave the Defendant the
opportunity to have the Sheriff pick up [the witness] which the Defendant waived.”
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Mr. Haden filed a pogt-trial motion seeking a new trid. The tria court granted
the motion as to the conviction for driving while revoked for DUI. The trid court denied the

motion as to the other conviction.* This apped followed.

.
STANDARD OF REVIEW
In this case we are asked to review the drcuit court’s order denying Mr. Haden's
motion for anew trid. Our sandard of review in this matter is as follows

In reviewing chalenges to findings and rulings made by a circuit court,
we goply a two-pronged deferentid standard of review. We review the rulings
of the drcuit court concerning a new trial and its concluson as to the existence
of reversble error under an abuse of discretion standard, and we review the
drcuit court’'s undelying factua findings under a cdearly eroneous standard.
Questions of law are subject to a de novo review.

Syl. pt. 3, State v. Vance, 207 W. Va. 640, 535 S.E.2d 484 (2000). We have further explained:
Although the ruling of a trid court in granting or denying a motion for a
new trid is entitted to great respect and weight, the trid court's ruling will be
reversed on appeal when it is clear that the trid court has acted under some
misapprehension of the law or the evidence.

Syl. pt. 4, Sanders v. Georgia-Pacific Corp., 159 W. Va. 621, 225 S.E.2d 218 (1976). Accord

Syl. pt. 1, Lively v. Rufus, 207 W. Va. 436, 533 S.E.2d 662 (2000).

“The trid court denied the motion as to the DUI conviction based upon this Court’'s
decison in Sate v. Dews 209 W. Va 500, 549 S.E.2d 694 (2001) (requiring bifurcation of
DUI charge and driving while revoked for DUI charge).
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1.
DISCUSSION

A. Amending the I ndictment

Mr. Haden fird asserts that the trid court committed error in permitting the
State to amend the indictment to reflect the correct date that the offenses were alleged to have
occurred. This Court has recognized “that a defendant has a right under the Grand Jury Clause
of Section 4 of Artide Il of the West Virginia Congtitution to be tried only on felony offenses
for which a grand jury has returned an indictment.” State v. Adams, 193 W. Va 277, 280, 456
SE.2d 4, 7 (1995). However, we have aso indicated that an indictment may be amended as to
form without resubmisson to a grand jury. We addressed this issue in syllabus point 3 of
Adams asfollows:

Any substantid amendment, direct or indirect, of an indictment must be
resubmitted to the grand jury. An “amendment of form” which does not require
resubmission of an indictment to the grand jury occurs when the defendant is not
mided in any sense, is not subjected to any added burden of proof, and is not
otherwise prejudiced.

Mr. Haden contends that the amendment in this case was barred by our decision
in State v. McGraw, 140 W. Va. 547, 85 S.E.2d 849 (1955). In McGraw, we hdd in syllabus
point 4, in part, tha an “amendment, whether it relates to matters of form or matters of
aurplusage, invaidates the indictment and deprives the court of the power to proceed under the

amended indictment.” The State correctly points out, however, that in the Adams decision

Justice Cleckley modified the language in McGraw that prohibited amending an indiccment as



to form. In syllabus point 2 of Adams the following was held:

To the extent that State v. McGraw, 140 W. Va 547, 85 SE.2d 849
(1955), stands for the propogtion that “any” change to an indictment, whether
it be form or substance, requires resubmisson to the grand jury for its approvd,
it is hereby expresdy modified. An indictment may be amended by the circuit
court, provided the amendment is not subgtantid, is sufficently definite and
certain, does not take the defendant by surprise, and any evidence the defendant
had before the amendment is equaly available after the amendment.

193 W. Va. 277, 456 S.E.2d 4.

In the indant proceeding, Mr. Haden's brief suggests that he did not learn of the
proposed amendment until the day of trial. The record does not support this contention. Both
the trid court’'s order denying the motion for new trid and the hearing on the motion to amend
the indictment reflect the fact that Mr. Haden was notified long before trial that an incorrect
cime date appeared on the indictment. During the hearing on the motion to amend, the trid

court mede the fallowing ruling:

THE COURT: All right, sr, I'm going to grat the State's motion — I'm
going to base my decison on two (2) factors — one (1), the Counsdl for the
Defendant was appointed five (5) days after the offense is dleged to have
occurred. The traffic citation which the Defendant recelved is correct in that it
has the correct date on it of May 2, 2001, so there's no prejudice or deception
or lack of knowledge on the pat of the Defendant. Clearly the Defendant, as
[Counsd for the Defendant] has candidly stated, was smply waiting for the Jury
to be sworn to move to dismiss on that bass so the Defendant is aware of the
proper date. . . . [T]he motion to Amend was filed shortly after the Indictment
was returned. The record reflects it was filed on July 9" which was more than
three (3) weeks ago s0 under any circumstances the Defendant was aware and
there’'sno prgudice, and I'll grant the State’ s motion.

°In Adams we permitted an amendment to an indictment to correct the name of the
owner of stolen goods.



We agree with the trid court’s finding that no prgudice resulted from granting
the motion to amend the indictment. We dso agree with the determination made in the trid
court’s order denying the motion for a new trid, wherein the court found that “the change of
date on the Indictment was merely to correct a typographicd error[.]” Consequently, we find
no error in the tria court’s decision to dlow the indictment to be amended.®

B. Denying Severance

The second issue raised by Mr. Haden is that the trial court committed error in
denying his motion to sever or hifurcate the third offense DUI charge from the driving while
license revoked for DUI charge. The State contends that this issue is meritless and moot,
because the trid court redized it should have granted the motion to bifurcate and remedied the
error by granting Mr. Haden a new trid on the charge of driving while license revoked for DUI.

We disagree.

The primary contention raised by Mr. Haden is that his conviction for third
offense DUI was prgudiced by the jury hearing evidence and argument that his license had
previousy been revoked.” This is exactly the stuation tha this Court sought to preclude in

State v. Dews 209 W. Va 500, 549 SE.2d 694 (2001). In syllabus point 5 of Dews we held

®During oral argument, counsel for Mr. Haden conceded that this issue had no meit.

"The parties agreed that the jury would not hear evidence that Mr. Haden's license had
been revoked for DUI. The jury was smply told that Mr. Haden' s license was revoked.
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that “[w]hen requested by the defendant, the trid of DUI charges and driving while revoked for
DUI charges under W. Va. Code, 17B-4-3(b) [1999] should ordinarily be severed, when such

severance is necessary to avoid unfair prejudice.”®

In this case Mr. Haden dipulated to his prior DUI convictions in order to prevent
the jury from hearing about those convictions. See Syl. pt. 3, in part, State v. Nichols, 208 W.
Va 432, 541 SE.2d 310 (1999) (“If a defendant makes an offer to sipulate to a prior
conviction(s) that is a status eement of an offense, the trid court must permit such sipulation
and preclude the state from presenting any evidence to the jury regarding the sipulated prior
conviction(s).”). Mr. Haden's dipulation was dl for naught. The jury was left to speculate the
reason for the prior revocation of his license. See Syl. pt. 1, Oates v. Continental Ins. Co.,
137 W. Va 501, 72 SE.2d 886 (1952) (“A jury will not be permitted to base its findings of
fact upon conjecture or speculation.”). We do not believe that it is unreasonable to conclude
that the jury probably surmised that Mr. Haden's license was revoked for a prior DUI
conviction. Had the tria court severed the trids, speculation by the jury would not have been
an issue’ We mugt therefore reverse the third offense DUI conviction and award Mr. Haden

anew trid.

8Dews was decided more than two months prior to Mr. Haden' stridl.

°Because we have determined that Mr. Haden is entitled to a new trid on this issue, we
need not address the find assgnment of error.



V.
CONCLUSION
We conclude that Mr. Haden was prgjudiced by the tria court’s refusa to sever
his third offense DUl charge, from the charge of driving while license revoked for DUI.

Therefore, we reverse the third offense DUI conviction. This case is remanded for a new trid.

Reversed and Remanded.



