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SYLLABUSBY THE COURT

1 “A final order of the hearing examiner for the West Virginia Educationa
Employees Grievance Board, made pursuant to W.Va. Code, 18-29-1, et seq. (1985), and based
upon findings of fact, should not be reversed unless clearly wrong.” Syllabus Point 1,
Randol ph County Bd. of Educ. v. Scalia, 182 W.Va. 289, 387 S.E.2d 524 (1989).

2. “Interpreting a statute or an administrative rule or regulation presents a
purely legal question subject to de novo review.” Syllabus Point 1, Appalachian Power Co.
v. State Tax Dept. of West Virginia, 195 W.Va. 573, 466 S.E.2d 424 (1995).

3. “Although we accord great deference to the findings of fact of the West
Virginia Educational Employees Grievance Board, we review, de novo, questions of law.”
Syllabus Point 2, Maikotter v. University of West Virginia Bd. of Trustees/West Virginia
University, 206 W.Va. 691, 527 S.E.2d 802 (1999).

4. “Judicial review of an agency's legidative rule and the construction of a
statute that it administers involves two separate but interrelated questions, only the second of
which furnishes an occasion for deference. In deciding whether an administrative agency's
position should be sustained, a reviewing court applies the standards set out by the United
States Supreme Court in Chevron U.SA., Inc. v. Natural Resources Defense Council, Inc.,
467 U.S. 837, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984). The court first must ask whether the
Legidature has directly spoken to the precise question at issue. If the intention of the

Legidature isclear, that is the end of the matter, and the agency's position only can be upheld



if it conforms to the Legidlature'sintent. No deference is due the agency's interpretation at
this stage.” Syllabus Point 3, Appalachian Power Co. v. Sate Tax Dept. of West Virginia,
195 W.Va. 573, 466 S.E.2d 424 (1995).

5. “If legidativeintent isnot clear, areviewing court may not ssimply impose
its own construction of the statute in reviewing alegidativerule. Rather, if the statute is silent
or ambiguous with respect to the specific issue, the question for the court is whether the
agency's answer is based on a permissible construction of the statute. A valid legidlative rule
is entitled to substantial deference by the reviewing court. As a properly promulgated
legislative rule, the rule can be ignored only if the agency has exceeded its constitutional or
statutory authority or isarbitrary or capricious. W.Va.Code, 29A-4-2 (1982).” Syllabus Point
4, Appalachian Power Co. v. Sate Tax Dept. of West Virginia, 195 W.Va. 573, 466 S.E.2d
424 (1995).

6. “Any rules or regulations drafted by an agency must faithfully reflect the
intention of the Legidlature, as expressed in the controlling legidlation. Where a statute
contains clear and unambiguous language, an agency's rules or regulations must give that
language the same clear and unambiguous force and effect that the language commands in the
statute.” Syllabus Point 4, Maikotter v. University of West Virginia Bd. of Trustees/\West
Virginia University, 206 W.Va. 691, 527 S.E.2d 802 (1999).

Per Curiam:



This case is before this Court upon appeal of afinal order of the Circuit Court
of Kanawha County entered on December 27, 2000. In that order, the circuit court affirmed
adecision of the West Virginia Education and State Employees Grievance Board (hereinafter
“Grievance Board”) denying a grievance filed by the appellant and petitioner below, Sue Ann
Shroyer. Inthisappea, Shroyer, who is employed by the appellee and respondent below, the
Harrison County Board of Education (hereinafter “Harrison County BOE”) as a school
counselor, contends that the circuit court erred by affirming the decision of the Grievance
Board. Shroyer claims that she is required to spend more than 25% of her day engaged in
administrative work which isaviolation of W.Va. Code 8 18-5-18b (1985). In addition, she
asserts that sheisthe victim of discrimination as defined by W.Va. Code § 18-29-2(m) (1992)
because she must provide counseling services to approximately 750 students while three other

counsalors in the school district serve 375 students or less.

This Court has before it the petition for appeal, the entire record, and the briefs
and argument of counsel. For the reasons set forth below, the final order of the circuit court

is affirmed.

Sue Ann Shroyer has been employed by the Harrison County BOE for twenty-

eight years and has served as a guidance counselor for nineteen of those years. Presently,
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Shroyer isthe sole guidance counselor at Washington Irving Middle Schooal, the largest middle
school in Harrison County. Shroyer provides counseling services to approximately 750
students. Although the other middle schools in Harrison County also have only one full-time

guidance counselor, Shroyer isrequired to counsel a substantially larger number of students.*

Shroyer claims that she currently spends 55-60% of her work time performing
administrative duties, some of which are not even counselor-related. In order to complete her
assigned duties, Shroyer says she must do administrative work during her lunch and planning
periods, after school, and at home. According to Shroyer, she spends over half of her workday
performing activities classified as “administrative” whether counselor-related or not. Those
activitiesinclude, but are not limited to, putting test scores on permanent records, maintaining
student grade records, copying, faxing, and/or mailing transcripts, addressing envelopes, filing,

transferring data, and filling out student health cards.

The approximate student enrollments at the middle schoolsin Harrison County
in September 1998 were as follows:

Washington Irving 736 students
Bridgeport 633 students
Lumberport 517 students
Gore 348 students
South Harrison 323 students
Salem 226 students



On December 9, 1998, Shroyer filed a grievance alleging that the Harrison
County BOE isviolating W.Va. Code § 18-5-18b by requiring her to spend more than 25% of
her workday engaged in administrative duties. W.Va. Code § 18-5-18b provides, in pertinent
part:

School counselors shall be full-time professional personnd,

shall spend at least seventy-five percent of work timein adirect

counseling relationship with pupils, and shall devote no more than

one fourth of the work day to administrative activities: Provided,

That such activities are counselor related.
In addition, Shroyer alleged that sheisthe victim of discrimination as defined by W.Va. Code
8§ 18-29-2(m) because she must provide guidance counseling services to approximately 750
students while three other guidance counselors in the county serve only 375 students or less.
Shroyer sought a student-counselor ratio comparable to that of other Harrison County middle
school counselors; areduction in her assigned administrative workload so that she can spend
75% of her work time in adirect counseling relationship with students as required by W.Va.
Code 18-5-18Db; classification of those counselor duties which are to be considered
administrative; and elimination of discriminatory practices in the assignment of additional
duties which could be performed by any or all staff personnel.

Shroyer’s grievance was denied at Level One on December 21, 1998. She

appealed, and aLevel Two evidentiary hearing was held on January 15, 1999. The grievance

was denied again on February 22, 1999. Shroyer waived Level Three? and appealed directly to

Pursuant to W.Va. Code 18-29-4(c) (1995), agrievant may appeal aLevel Two
(continued...)



Level Four. On March 3, 1999, a hearing was held before an administrative law judge

(hereinafter “ALJ") of the Grievance Board.

The ALJfound that Shroyer failed to show that she spends more than 25% of her
day engaged in activities other than “direct counseling with pupils’ and failed to prove that she
isavictim of unlawful discrimination. The ALJrelied upon the Comprehensive Developmental
Guidance Policy (2315) of the State Board of Education (hereinafter “Policy 2315”) which
was promulgated asalegidativeruleand is set forth in 126 C.S.R. 88 67-1.1 to 67-4.4 (1993).
Policy 2315 contains a list of services which comprise comprehensive developmental
guidance programs. 126 C.S.R. 8 67-3.2. Policy 2315 further provides that those services
which are defined in 126 C.SR. 8 67-3.2.1 to 67-3.2.8 constitute a “direct counseling
relationship with pupils’ and mandates that “school counselors spend at least seventy-five
percent (75%) of their time” engaged in those activities. 126 C.S.R.§ 67-4.3. The ALJfound
that 75% of Shroyer’s activities are those listed in 126 C.S.R. § 67-3.2, and therefore, there
iIsno violation of W.Va. Code § 18-5-18b. Thus, the grievance was denied again on July 22,

1999.

Shroyer timely filed an appeal in the Circuit Court of Kanawha County. After

briefing by the parties, the circuit court upheld the decision of the Grievance Board. The

%(...continued)
decision directly to Level Four.



circuit court found that W.Va. Code § 18-5-18b is ambiguous warranting a legidative rule to
clarify its meaning. The circuit court further found that the definitions set forth in Policy
2315 are not arbitrary and capricious and therefore, must be upheld. With regard to the
discrimination claim, the circuit court upheld the Grievance Board' sfinding that Shroyer failed
to satisfy her burden of proof. As noted above, the circuit court entered the final order on

December 27, 2000. This appeal followed.

We begin our analysis of this case by setting forth our standard of review. In
Syllabus Point 1 of Randolph County Bd. of Educ. v. Scalia, 182 W.Va. 289, 387 S.E.2d 524
(1989), this Court held that “[a] final order of the hearing examiner for the West Virginia
Educational Employees Grievance Board, made pursuant to W.Va. Code, 18-29-1, et seq.
(1985), and based upon findings of fact, should not be reversed unless clearly wrong.”
However, this Court has a so observed that “[i]nterpreting a statute or an administrative rule or
regulation presents a purely legal question subject to de novo review.” Syllabus Point 1,
Appalachian Power Co. v. Sate Tax Dept. of West Virginia, 195 W.Va. 573, 466 S.E.2d 424
(1995). Accordingly, “athough we accord great deference to the findings of fact of the West
Virginia Educational Employees Grievance Board, we review, de novo, questions of law.”

Syllabus Point 2, Maikotter v. University of West Virginia Bd. of Trustees/West Virginia



University, 206 W.Va. 691, 527 S.E.2d 802 (1999). With these standards in mind, we now

address the parties’ arguments.

Shroyer first argues that Policy 2315 exceeds the statutory authority of W.Va
Code § 18-5-18b. Shroyer claimsthat W.Va. Code § 18-5-18bis plain and clear on its face,
requiring no “clarification” or “interpretation.” In other words, she contends that Policy 2315
IS unnecessary because W.Va. Code 8§ 18-5-18b is not ambiguous. By promulgating Policy
2315, Shroyer claims that the State Board of Education has rewritten W.Va. Code § 18-5-18b
in amanner that is contrary to the intent of the Legislature when the statute was enacted. In
particular, Shroyer clamsthat the services identified in Policy 2315 as being included within
the “direct counseling relationship with pupils’ as set forth in W.Va. Code 818-5-18b are
actually excessive administrative duties which is contrary to the statutory language. Shroyer

maintains that the activities defined as “ assessment” and “information” in Policy 2315, do not

%126 C.S.R. 67-3.2 provides, in pertinent part:

Comprehensive developmental guidance programs are based on
the following services:

3.2.2 Assessment - The organizing, collecting and managing of
cumulative records, testing information and other procedures and
techniques of assessing individual growth and performance. This
service includes interpretation of assessment data to be available
for students, teachers, parents and administrators to assist them
in decision-making;

(continued...)



involve a “direct counseling relationship with pupils,” and therefore, these activities when
combined with other administrative activities should consume at the most 25% of her time.

However, Shroyer contends that these activities require at least 55-60% of her time.

In response, the Harrison County BOE asserts that the phrase “ direct counseling
relationship with pupils’ as set forth in W.Va. Code § 18-5-18b is ambiguous and requires
clarification by administrative regulation, i.e., Policy 2315. The Harrison County BOE further
argues that Policy 2315 is a permissible interpretation of W.Va. Code § 18-5-18b, and
therefore, because Shroyer failed to prove that more than 25% of her duties are administrative
in nature, the decision of the Grievance Board must be upheld.

Asnoted above, Policy 2315 isalegidative rule promulgated by the State Board
of Education. In Syllabus Point 3 of Appalachian Power, supra, this Court held that:

Judicial review of an agency's legidative rule and the
construction of a statute that it administers involves two separate
but interrelated questions, only the second of which furnishes an
occasion for deference. In deciding whether an administrative
agency's position should be sustained, areviewing court applies
the standards set out by the United States Supreme Court in
Chevron U.SA,, Inc. v. Natural Resources Defense Council,
Inc., 467 U.S. 837, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984). The
court first must ask whether the Legislature has directly spoken
to the precise question at issue. If the intention of the

¥(...continued)

3.2.3 Information - Collecting and disseminating accurate and
current information that will assist students to make intelligent
choices about school schedules, four-year plans, postsecondary
education programs, and occupationg[.]

v



Based upon our review of W.Va. Code 18-5-18Db, this Court finds that the phrase “direct

counseling relationship with pupils’ is subject to different meanings or interpretations and

Legidature isclear, that is the end of the matter, and the agency's
position only can be upheld if it conforms to the Legislature's
intent. No deference is due the agency's interpretation at this
stage.

thus, is ambiguous.

Policy 2315 is a permissible construction of this statute. Asthis Court explained in Syllabus

Having found that W.Va. Code 18-5-18b is ambiguous, we must now decide if

Point 4 of Appalachian Power:

Furthermore,

If legidative intent is not clear, areviewing court may not simply
impose its own construction of the statute in reviewing a
legidative rule. Rather, if the statute is silent or ambiguous with
respect to the specific issue, the question for the court is whether
the agency's answer is based on a permissible construction of the
statute. A vaid legidativeruleisentitled to substantial deference
by the reviewing court. As a properly promulgated legislative
rule, the rule can be ignored only if the agency has exceeded its
constitutional or statutory authority or is arbitrary or capricious.
W.VaCode, 29A-4-2 (1982).

Any rules or regulations drafted by an agency must faithfully
reflect the intention of the Legidature, as expressed in the
controlling legislation. Where a statute contains clear and
unambiguous language, an agency'srules or regulations must give
that language the same clear and unambiguous force and effect
that the language commands in the statute.

Syllabus Point 4, Maikotter, supra.



Having thoroughly examined Policy 2315, this Court has determined that the
State Board of Education did not exceed its constitutional or statutory authority, nor did it act
inan arbitrary or capricious manner in promulgating thislegidative rule. While this Court may
have defined certain terms set forth in Policy 2315 differently than the State Board of
Education, “[a]n inquiring court--even a court empowered to conduct de novo review--must
examine aregulatory interpretation of a statute by standards that include appropriate deference
to agency expertise and discretion.” Appalachian Power, 195 W.Va. at 582, 466 S.E.2d a
433. As this Court further explained in Sate ex rel. ACF Industries, Inc. v. Vieweg, 204
W.Va 525, 534-35, 514 S.E.2d 176, 185-86 (1999), “[w]hen a governmenta officia or
administrative agency has exerted its authority by interpreting an unclear statutory provision
that it has the duty to implement and execute, this Court historically has extended great
deference to such an interpretation, insofar as it comports with accepted notions of legislative

intent and statutory construction.”

Since this Court has determined that Policy 2315 is a permissible construction
of W.Va Code § 18-5-18b, we now consider whether Shroyer has proven that she spends more
than 25% of her time engaged in administrative activities. The circuit court found that even
if Shroyer prevailed on her argument with respect to Policy 2315, she still failed to show that
she spends more than 25% of her time performing administrative tasks. We agree. Shroyer

failed to present evidence at the administrative hearing indicating how much time she spends



on activities she considers to be administrative in nature. Accordingly, we affirm the decision

of the circuit court on thisissue.

Shroyer next argues that the circuit court erred in finding that she failed to
establish a primafacie case of discrimination based upon the numerical disparity between the
students assigned to her and those assigned to other middle school counselors. W.Va. Code
8§ 18-29-2(m) provides. “‘ Discrimination’ means any difference in the treatment of employees
unless such differences are related to the actual job responsibilities of the employees or
agreed to in writing by the employees.” Shroyer states that the number of students she must

serve is one of the major reasons she has great difficulty completing her assigned duties.

Shroyer maintains that she has shown that she is similarly situated to other
guidance counselorsin her county in terms of the specific kind of work she does, but that she
has been treated differently from those counselorsin a significant way, i.e., she has been given
a substantially heavier volume of work to perform. This, she contends, has resulted in
excessive administrative work beyond that contemplated by statute for her position and beyond
that performed by her peers. Thus, Shroyer claims that she has established a primafacie case

of discrimination.

By contrast, the Harrison County BOE claims that Shroyer is not serving more

students than she should under the objective ratio for counselor to student. According to the
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Harrison County BOE, the North Central Accreditation Standard minimum-staffing ratio for
one full-time counselor in a middle school is 1000 students to one counselor. Thus, the
Harrison County BOE contends that no counselor is given an advantage or treated with
preference by virtue of alower student-counselor relationship so long as no single counselor

isrequired to serve an objectively oversized caseload.

The circuit court determined that Shroyer failed to prove discrimination. The
court stated:

The definition of “discrimination” requires that the differencein

treatment, in order to be unlawful discrimination, must be

unrelated to the actual responsibilities of the petitioner. In the

present action, any difference in the treatment of the petitioner,

vis-a-vis other counselorsin the Harrison County system, is due

to their position, i.e. their responsibilities. Specifically, it isdue

to the difference in the number of students at each of the middie

schools.
We agree with the circuit court’s decision. The difference in student enrollment among the
middle schools in Harrison County is directly related to the actual job responsibilities of the
school counselors. While it is unfortunate for Shroyer and her students that she has such a
heavy caseload, we are unable to find that she has proven discrimination as set forth in W.Va.

Code § 18-29-2(m).

Accordingly, for the reasons set forth above, the final order of the Circuit Court

of Kanawha County entered on December 27, 2000 is affirmed.
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Affirmed.



