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SYLLABUS BY THE COURT
1.

“A writ of mandamus will not issue unless three elements coexist -- (1)

a clear legal right in the petitioner to the relief sought; (2) a legal duty on the part of
respondent to do the thing which the petitioner seeks to compel; and (3) the absence of another
adequate remedy.” Syllabus Point 2, State ex rel. Kucera v. City of Wheeling, 153 W.Va. 538,
170 S.E.2d 367 (1969).
2.

“A case is not rendered moot even though a party to the litigation has had

a change in status such that he no longer has a legally cognizable interest in the litigation or the
issues have lost their adversarial vitality, if such issues are capable of repetition and yet will
evade review.” Syllabus Point 1, State ex rel. M.C.H. v. Kinder, 173 W.Va. 387, 317 S.E.2d
150 (1984).
3.

“Three factors to be considered in deciding whether to address technically

moot issues are as follows: first, the court will determine whether sufficient collateral
consequences will result from determination of the questions presented so as to justify relief;
second, while technically moot in the immediate context, questions of great public interest
may nevertheless be addressed for the future guidance of the bar and of the public; and third,
issues which may be repeatedly presented to the trial court, yet escape review at the appellate
level because of their fleeting and determinate nature, may appropriately be decided.” Syllabus
Point 1, Israel by Israel v. W.Va. Secondary Schools Activities Comm’n, 182 W.Va. 454, 388
S.E.2d 480 (1989).
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4.

“The Workmen’s Compensation Law is remedial in its nature, and must

be given a liberal construction to accomplish the purpose intended.” Syllabus Point 3, McVey
v. Chesapeake & Potomac Telephone Co., 103 W.Va. 519, 138 S.E. 97 (1927).
5.

The prohibition against employers entering “into any contracts with any

hospital, its physicians, officers, agents or employees to render medical, dental or hospital
service” contained in W.Va. Code, 23-4-3(b) [1995] includes contracts regarding the rendering
of physical or vocational rehabilitation services.
6.

Under W.Va. Code, 23-4-3(b) [1995], an employer is prohibited from

entering into any contract with a health care provider for purposes of providing services,
including rehabilitation services, to employee-claimants injured in the course of and as a result
of their employment.
7.

Under W.Va. Code, 23-4-3(b) [1995], a claimant has a right to select his

or her initial health care provider or provider of rehabilitation services for the treatment of a
compensable injury or disease. If the claimant thereafter wishes to change his or her provider,
and if the employer participates in a program to manage health care costs, then the claimant
must choose a provider through the employer’s managed care program. If the claimant
thereafter wishes to change his or her provider, and if the employer does not participate in a
managed care program, but the Division does participate in a managed care program, then the
Division may choose the claimant’s new provider through its managed care program.
8.

When the Workers’ Compensation Commissioner determines that a

claimant is a candidate for rehabilitation services, W.Va. Code, 23-4-9 [1999] requires the
ii

Commissioner to develop and implement a plan for the claimant’s rehabilitation services. The
Commissioner must, with the assistance of the claimant’s rehabilitation professional develop
and monitor the rehabilitation plan, and the employer, the claimant, the claimant’s physician
and the Commissioner must cooperate in the development of the rehabilitation plan.
9.

“Any rules or regulations drafted by an agency must faithfully reflect the

intention of the Legislature, as expressed in the controlling legislation. Where a statute
contains clear and unambiguous language, an agency’s rules or regulations must give that
language the same clear and unambiguous force and effect that the language commands in the
statute.” Syllabus Point 4, Maikotter v. University of W.Va. Bd. of Trustees, 206 W.Va. 691,
527 S.E.2d 802 (1999).
10.

“It is fundamental law that the Legislature may delegate to an

administrative agency the power to make rules and regulations to implement the statute under
which the agency functions. In exercising that power, however, an administrative agency may
not issue a regulation which is inconsistent with, or which alters or limits its statutory
authority.” Syllabus Point 3, Rowe v. W.Va. Dept. of Corrections, 170 W.Va. 230, 292 S.E.2d
650 (1982).
11.

“A statute, or an administrative rule, may not, under the guise of

‘interpretation,’ be modified, revised, amended or rewritten.” Syllabus Point 1, Consumer
Advocate Div’n v. Public Service Comm’n, 182 W.Va. 152, 386 S.E.2d 650 (1989).
12.

“The judiciary is the final authority on issues of statutory construction,

and we are obliged to reject administrative constructions that are contrary to the clear language
iii

of a statute.” Syllabus Point 5, CNG Transmission Corp. v. Craig, ___ W.Va. ___, ___ S.E.2d
___ (No. 29996, April 26, 2002).
13.

The Commissioner’s regulations, policies and procedures regarding

referral of claimants to an “employer’s preferred provider for rehabilitation services” are
contrary to the clear language of the Workers’ Compensation Act, and therefore void and
unenforceable.

iv

Starcher, Justice:

The instant case is a petition seeking a writ of mandamus directed to Robert J.
Smith, the Commissioner of the West Virginia Workers’ Compensation Division
(“Commissioner”). The Commissioner is charged with disbursing the Workers’ Compensation
Fund to workers who receive injuries in the course of and resulting from their employment.
W.Va. Code, 23-4-1 [1989].
The petitioner seeks a writ of mandamus to compel the Commissioner to abide
by certain provisions of the Workers’ Compensation Act regarding rehabilitation services, and
to prevent the Commissioner’s further reliance upon regulations and internal policies and
procedures which mandate that injured workers seeking rehabilitation be referred to their
employer’s “preferred provider for rehabilitation services.”
As set forth below, we find that the Commissioner’s and Workers’
Compensation Division’s system of using an employer’s preferred provider for rehabilitation
services to be contrary to the provisions of the Act. We therefore grant the requested writ of
mandamus.

I.
Facts & Background
The instant case revolves around the petitioner’s repeated attempts, beginning
in March 1999, to obtain vocational rehabilitation services from the West Virginia Workers’

1

Compensation Division (“the Division”). More importantly, the case is focused on the legality
of the Division’s regulations, policies and procedures mandating the referral of the petitioner
to the “employer’s preferred provider for rehabilitation services.” We begin, however, by
discussing the petitioner’s on-the-job injury and subsequent treatment.
The petitioner, Michael M. McKenzie, was employed as a packer for the
respondent, Simonton Building Products (“Simonton”), at its facility in Pennsboro, West
Virginia. The petitioner’s job required that he lift and carry windows up to 68 inches wide and
weighing 150 pounds.
On October 2, 1998, the petitioner strained his back at work. The petitioner
continued to work, but when the pain in his back worsened, he consulted with a chiropractor.
Afterward, on November 4, 1998, he filed a claim for workers’ compensation benefits with the
Division.
An MRI of the petitioner’s back revealed that the petitioner had a ruptured disk
in his lower back involving a nerve root. The chiropractor advised the petitioner to cease work,
which he did. The Division, in an order dated November 26, 1998, ruled the petitioner’s claim
compensable and awarded the petitioner temporary total disability benefits from December
1, 1998 through March 23, 1999.
The petitioner was released to return to a limited work schedule on March 10,
1999. The petitioner’s chiropractor gave the petitioner a note which limited the petitioner to
working four hours a day with no lifting, twisting or bending for two weeks, and then eight
hours a day with no lifting, twisting or bending for three months, at which time he would be re2

evaluated. The petitioner took the note to the safety manager at Simonton, but was told that
there was no job available which required only four hours a day. The petitioner then sought
employment with other companies, and obtained a job on July 7, 1999 installing telephone and
computer wiring. However, the petitioner stopped working on July 30, 1999 because of severe
back pain.
In August 1999, the Division issued an authorization for the petitioner to have
back surgery, and a lumbar laminectomy and diskectomy was performed on the petitioner in
September. Additionally, the petitioner received temporary total disability benefits from
September 1, 1999 through April 5, 2000. The petitioner was examined by a doctor in
February 2000, and based upon the doctor’s report, the Division granted the petitioner a 15%
permanent partial disability on June 26, 2000.
The petitioner contends that during his recovery from his October 2, 1998
injury, he requested on three occasions that the Division authorize that he receive
rehabilitation services.

A.
Petitioner’s First Attempt to Receive Rehabilitation Services
In March 1999, after being released to return to work but being informed by
Simonton’s safety manager that no work was available within the petitioner’s medical
limitations, the petitioner contacted his claims representative at the Division. The petitioner
discussed with the claims representative the possibility of vocational rehabilitation, and on
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March 16, 1999, the Division entered an order referring the claimant to Quality Rehabilitation
Services, Inc. (“QRS”). The record suggests that QRS had been designated as Simonton’s
“preferred provider for rehabilitation services” by the Division, and was the exclusive provider
for rehabilitation services for Simonton employees.
Several days later, an employee of QRS spoke with respondent Simonton, and
was told by Simonton that the petitioner was not eligible for vocational rehabilitation services.
Simonton stated that the petitioner was a “seasonal” employee -- that is, his job lasted only so
long as the company was working on a particular project. Apparently, all “seasonal” employees
were laid off from Simonton in December 1998, approximately one month after the petitioner
stopped working due to his injury, and the seasonal employees were told there would be no
position after the project was completed.
The record indicates that Simonton related to the QRS employee its concern that
the petitioner was receiving any workers’ compensation benefits as a “seasonal” employee,
and stated that the petitioner “is not eligible for vocational rehabilitation services due to the
position being a seasonal position[.]” In response, the QRS employee agreed to contact the
Division on Simonton’s behalf “to correct eligibility matters.”
The record reflects that on March 23, 1999, QRS contacted the petitioner’s
claims representative at the Division, and informed the claims representative that the petitioner
“was hired as a seasonal employee and would not be eligible for vocational rehabilitation
services due to this fact.” The claims representative agreed that “if Mr. McKenzie was a
seasonal employee then Mr. McKenzie would not be eligible for vocational rehabilitation
4

services.” That same day, the petitioner was contacted by the claims representative and told
that he was not eligible for vocational rehabilitation benefits.
Subsequently, the petitioner hired an attorney.

The petitioner’s attorney

contacted the claims representative’s supervisor at the Division, and the supervisor
acknowledged that the Division was wrong in denying vocational rehabilitation services to the
petitioner because he was a seasonal employee.1 However, no action was taken because the
petitioner was planning to have back surgery.
Following the petitioner’s back surgery in September 1999, a letter by the
petitioner’s surgeon was sent to the Division recommending “some vocational retraining . . .
through workman’s compensation.” The record suggests that the letter was received by the
petitioner’s claims representative; it is not clear what action, if any, the Division took in
response to the letter.

B.
Petitioner’s Second Attempt to Receive Rehabilitation Services

1

The Workers’ Compensation Act does not contain any limitation concerning “seasonal
employees,” and states that employees subject to the Act “are all persons in the service of
employers and employed by them for the purpose of carrying on the industry, business, service
or work in which they are engaged[.]” W.Va. Code, 23-2-1a [1991].
Employers subject to the Act include “all persons, firms, associations and corporations
regularly employing another person or persons for the purpose of carrying on any form of
industry, service or business in this state[.]” W.Va. Code, 23-2-1(a) [1995]. The definition
does exclude “casual” employees, but only if the number of employees “does not exceed three
and the period of employment is temporary, intermittent and sporadic in nature and does not
exceed ten calendar days in any calendar quarter.” W.Va. Code, 23-2-1(b)(4) [1995].
5

On November 10, 1999, a letter was sent to the petitioner’s claims
representative by an administrator for Simonton.

The letter stated that the Simonton

administrator had “received correspondence from . . . WC that stated the claimant is indeed
eligible for rehabilitation services.” The Simonton letter then asked the Division claims
representative to refer the petitioner to Recourse, Inc., “the employer’s preferred provider for
rehabilitation” because Simonton “had all their claims transferred from QRS to Recourse
months ago.”
In an order dated January 28, 2000, the Division referred the petitioner to
Recourse, Inc. (“Recourse”) for rehabilitation services.
A rehabilitation counselor for Recourse subsequently interviewed the petitioner,
and the petitioner clearly expressed both a desire to return to work and a desire for vocational
rehabilitation services.
The rehabilitation counselor informed the petitioner, in several meetings, that
his rehabilitation would proceed according to a seven-step “rehabilitation hierarchy.” This
hierarchy is mandated through regulations implemented by the Division.2 The regulation
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The regulation, 85 C.S.R. § 15.4, sets forth the seven steps which must be followed in
the rehabilitation of an injured worker. If a lower numbered step is inappropriate for the
injured worker, the regulations state that “the next higher numbered priority must be utilized.”
The regulation states:
4.1. Qualified rehabilitation professionals must utilize the
following priorities. No higher numbered priority may be
utilized unless the commissioner has determined that all lower
numbered priorities are unlikely to result in the placement of the
injured worker into suitable gainful employment. If a lower
(continued...)
6

simply begins by stating that if the Workers’ Compensation Commissioner determines that an
injured worker cannot complete a lower-numbered step in the hierarchy, then the next highernumbered step must be used. The first four steps of the rehabilitation hierarchy require
returning the injured worker to work with the same employer, at the same or different
positions and with varying degrees of retraining. The next two steps require that the injured
worker be employed by a new employer, step five without retraining, and step six with
retraining. The final step of the hierarchy, step seven, requires that the injured worker be

2

(...continued)
numbered priority is clearly inappropriate for the injured worker,
the next higher numbered priority must be utilized. The
rehabilitation plan must explicitly state the reasons and rationale
for the rejection of any lower numbered priority. The priorities
are as follows:
4.1.1. Return of the injured worker to the preinjury job with the
same employer;
4.1.2. Return of the injured worker to the preinjury job with the
same employer and with modification of task, work structure or
work hours;
4.1.3. Return of the injured worker to employment with the same
employer in a different position;
4.1.4. Return of the injured worker to employment in a different
position with the same employer and with on-the- job training;
4.1.5. Employment of the injured worker by a new employer and
without training;
4.1.6. On-the-job training of the injured worker for employment
with a new employer; or
4.1.7. Enrollment of the injured worker in a retraining program
which consists of a goal-oriented period of formal retraining
designed to lead to suitable gainful employment in the labor
market; provided, that there exists a reasonable expectation of the
injured worker actually obtaining such employment upon
completion of the program.
7

enrolled in a retraining program designed to lead to suitable gainful employment in the labor
market.
The Recourse rehabilitation counselor also spoke with Simonton, and
determined that Simonton did provide light and modified duty work to its employees.
However, Simonton indicated to the rehabilitation counselor – as it had previously advised
QRS – that the petitioner’s job with the company had been terminated, along with the positions
of other seasonal employees, on December 18, 1998.
After multiple meetings with the petitioner and his counsel, and several phone
calls to Simonton, the rehabilitation counselor determined that the petitioner was not eligible
to receive vocational rehabilitation services. The rehabilitation counselor took the position
that because the petitioner’s job had been terminated, “this counselor is unable to proceed with
the first four steps of the rehabilitation hierarchy[.]” As the counselor stated in her report:
I contacted [the petitioner’s claims representative at the Division]
and informed him, per my conversation with the pre-injury
employer, the claimant was not eligible to receive continued
vocational rehabilitation services since he had been terminated
from employment with Simonton Windows on 12/18/98 as a
result of the terms and conditions of his contract with Simonton
Windows as a seasonal employee.
In other words, because the petitioner was a “seasonal” employee, he could not be returned to
his job with Simonton -- and therefore could not complete the first four steps of the
rehabilitation hierarchy. The rehabilitation counselor appears to have taken the position that
because the petitioner could not successfully complete the first four steps, he was ineligible
for steps five through seven of the hierarchy.
8

On May 1, 2000, the Recourse rehabilitation counselor sent the petitioner a
letter stating that his vocational rehabilitation file was closed3 because he was ineligible for
rehabilitation services. The petitioner’s attorney disputed this declaration by the rehabilitation
counselor, and spoke with a supervisor at the Division by telephone. The supervisor agreed
with petitioner’s attorney that the Recourse rehabilitation counselor was wrong in finding that
the petitioner was ineligible for vocational rehabilitation services. The supervisor indicated
she would have Recourse carry through with the petitioner’s rehabilitation because it was a
“preferred employer company,” or she would find another provider of rehabilitation services.
The petitioner states in his petition that on June 14, 2000, the Division
supervisor spoke by telephone with the rehabilitation counselor at Recourse. The supervisor
explained that the petitioner was, in fact, legally eligible for vocational rehabilitation services,
and gave Recourse another opportunity to provide the services. However, the rehabilitation
counselor at Recourse did not agree with the Division’s assessment, and replied that she would
have to speak to Simonton’s attorney before she could agree to provide any rehabilitation
services to the petitioner. The rehabilitation counselor apparently indicated to the Division
supervisor that she would call back once she had received advice from Simonton’s attorney.
The rehabilitation counselor at Recourse never responded back to the Division’s
phone call.

3

To be clear, the record indicates that the petitioner’s file was being closed by the
provider of rehabilitation services, and not the Division.
9

C.
Petitioner’s Third Attempt at Rehabilitation Services
Accordingly, on June 26, 2000, the Division entered an order referring the
petitioner to Vass Vocational Services, a company which was not a preferred provider for
rehabilitation services for the employer. Vass Vocational assessed the petitioner’s skills and
condition, and drafted a rehabilitation plan whereby the petitioner would seek employment with
a new employer without training, as provided in step five of the rehabilitation hierarchy. The
rehabilitation plan also provided that the petitioner would receive temporary total disability
benefits from October 5, 2000 through November 5, 2000, to pay for job-search expenses.
This rehabilitation plan was submitted to the Division for approval.
The Division did not act on the petitioner’s rehabilitation plan. The petitioner’s
claims representative failed to respond to repeated phone calls and e-mail messages from Vass
Vocational. Because the plan was not approved, the petitioner did not receive any temporary
total disability benefits, and had difficulty paying the expenses involved in searching for a job.
Vass Vocational therefore decided, on December 15, 2000, to close the petitioner’s vocational
file.4

4

The reason given for closing the file was this:
This case manager believes that it is unethical to advise Mr.
McKenzie to participate in vocational rehabilitation if the
rehabilitation plan will not be authorized by [the] Workers’
Compensation Division to reimburse Mr. McKenzie for his time
and expenses while attempting to obtain gainful employment with
a new employer.
10

The petitioner’s attorney then spoke with the petitioner’s claims representative
at the Division on December 19, 2000, to determine why the rehabilitation plan was never
approved. The claims representative indicated she had never received the plan, and had received
no inquiries regarding the status of the plan. She also indicated that she did not usually work
with “private rehab.” The claims representative indicated that she would review the petitioner’s
case, and would issue a decision either approving or denying the vocational rehabilitation plan.
By April 2, 2001, the Division had still not approved the rehabilitation plan.
Accordingly, the petitioner filed the instant petition seeking a writ of mandamus against the
Commissioner of the Workers’ Compensation Division, challenging the legality of the
Division’s rehabilitation system that relies upon “employers’ preferred providers of
rehabilitation services,” and seeking to compel the Division to act on his rehabilitation plan.

II.
Standard of Review
As an initial matter, we review the standard for issuing a writ of mandamus. We
have held that “[s]ince mandamus is an ‘extraordinary’ remedy, it should be invoked sparingly.”
State ex rel. Billings v. City of Point Pleasant, 194 W.Va. 301, 303, 460 S.E.2d 436, 438
(1995) (footnote omitted). “The traditional use of mandamus has been to confine an
administrative agency or an inferior court to a lawful exercise of its prescribed jurisdiction or
‘to compel it to exercise its authority when it is its duty to do so.’” Id.

11

The traditional standard for granting mandamus relief was stated in Syllabus
Point 2 of State ex rel. Kucera v. City of Wheeling, 153 W.Va. 538, 170 S.E.2d 367 (1969):
A writ of mandamus will not issue unless three elements coexist
– (1) a clear legal right in the petitioner to the relief sought; (2)
a legal duty on the part of respondent to do the thing which the
petitioner seeks to compel; and (3) the absence of another
adequate remedy.
“Once these prerequisites are met, this Court’s decision whether to issue the writ is largely
one of discretion.” State ex rel. Billings v. City of Point Pleasant, 194 W.Va. at 304, 460
S.E.2d at 439 (footnote omitted). With this standard in mind, we now address the merits of
Mr. McKenzie’s petition.

III.
Discussion
Several weeks after the instant case was filed with this Court, on April 25, 2001,
the Division entered an order approving the rehabilitation plan drafted by Vass Vocational, and
authorized Vass Vocational to continue providing rehabilitation services to the petitioner.5 The
petitioner was awarded temporary total disability benefits as well. The Division and the
employer both argue that because the petitioner has received the relief he sought, the petition
for a writ of mandamus should be dismissed as moot.

5

Apparently, Simonton has contested this order by filing a protest with the Workers’
Compensation Office of Judges.
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The petitioner, however, contends that the system of “employers’ preferred
providers for rehabilitation services” that has developed is not authorized in any regulation or
statute, and is actually in violation of the Workers’ Compensation Act.6
In Syllabus Point 1 of State ex rel. Lilly v. Carter, 63 W.Va. 684, 60 S.E. 873
(1908), this Court established the general doctrine with regard to mootness by stating:
Moot questions or abstract propositions, the decision of which
would avail nothing in the determination of controverted rights of
persons or of property, are not properly cognizable by a court.
However, in Syllabus Point 1 of State ex rel. M.C.H. v. Kinder, 173 W.Va. 387, 317 S.E.2d
150 (1984), we outlined a well-established exception to the mootness doctrine in cases
similar to the present case:
A case is not rendered moot even though a party to the litigation
has had a change in status such that he no longer has a legally
cognizable interest in the litigation or the issues have lost their
adversarial vitality, if such issues are capable of repetition and
yet will evade review. (Emphasis added.)

6

The petitioner also challenged the “pattern of workers’ compensation claim managers
not issuing protestable orders as required by West Virginia Code §23-5-1.” However, the
Division notes in its brief that it has settled this issue with the petitioner, stating the Workers’
Compensation Commissioner has
. . . determined, as documented by the proposed Consent Order,
that claim managers issue protestable orders in claims where
such would be required in accordance with W.Va. Code §23-5-1
and that the claim managers should not decline to issue such
protestable orders to prevent a matter from being adjudicated.
We accept the representations of the parties that this issue has been addressed.
13

In Syllabus Point 1 of Israel by Israel v. W.Va. Secondary Schools Activities Comm'n, 182
W.Va. 454, 388 S.E.2d 480 (1989), we established a test for determining whether to address
a moot issue:
Three factors to be considered in deciding whether to address
technically moot issues are as follows: first, the court will
determine whether sufficient collateral consequences will result
from determination of the questions presented so as to justify
relief; second, while technically moot in the immediate context,
questions of great public interest may nevertheless be addressed
for the future guidance of the bar and of the public; and third,
issues which may be repeatedly presented to the trial court, yet
escape review at the appellate level because of their fleeting and
determinate nature, may appropriately be decided.
Although the petitioner no longer has a legally cognizable interest in the
litigation because he has received the relief he sought, the underlying legal issue, namely the
legality of the Division’s system of referring workers’ compensation claimants to “employers’
preferred providers for rehabilitation services,” is of great public interest to workers in this
State and is capable of repetition. If this Court simply dismissed this action as moot, future
claimants may be adversely affected by this system. Because of the possibility that the
Division’s continued utilization of this system may escape review at the appellate level, we
address the merits of this case under the Kinder-Israel exception to the mootness doctrine.
The Workers’ Compensation Act provides benefits to workers who have
“received personal injuries in the course of and resulting from their covered employment[.]”
W.Va. Code, 23-4-1 [1989]. The benefits available include rehabilitation services such as
“vocational or on-the-job training, counseling, assistance in obtaining appropriate temporary
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or permanent work site, work duties or work hours modification, . . . crutches, artificial limbs,
or other approved mechanical appliances, or medicines, medical, surgical, dental or hospital
treatment[.]” W.Va. Code, 23-4-9(b) [1994].
The Commissioner represents that, to provide rehabilitation services to some
claimants, the Division utilizes a “preferred provider” system that permits either of two
options. The first option is a system of “managed care providers” of rehabilitation services.
The Commissioner’s regulations, 85 C.S.R. § 15-13, allow an employer to formally petition
the Commissioner to establish its own “managed care” vocational and physical rehabilitation
services program for its injured workers. If an employer chooses to use such a “managed care”
option, then the employer must undertake the processing and direct payment of all invoices and
charges for rehabilitation services provided to injured workers.
The second option for a “preferred provider” system is, simply, an informal
method of the Division using a list of “employers’ preferred providers for rehabilitation
services.” Under this second option, employers contract directly with rehabilitation providers
to be the employer’s preferred provider of rehabilitation services for employees injured on
the job. The provider then contacts the Division and is simply added to the list that the
Division uses in selecting a rehabilitation services vendor.
The Commissioner concedes that there is no statutory or regulatory authority
for the Division’s second option. Instead, the Commissioner states in his brief that it began
“several years ago” when a vendor of rehabilitation services approached the Commissioner
stating that her firm wanted to be the “preferred provider” of rehabilitation services for a
15

Charleston employer. The then-Commissioner “approved this proposal and the concept [for
the second option] of an employer preferred provider was born.” From this beginning, the
Commissioner asserts that the Division has “developed internal procedures” with “necessary
requirements” so that the Division may approve a rehabilitation vendor as an employer’s
preferred provider of rehabilitation services.
The Commissioner states in his brief that under the first option, there are 16
rehabilitation vendors who are participating with 99 employers who have petitioned to establish
managed care programs for their workers.

Additionally, under the second option,

approximately 50 rehabilitation vendors are listed with the Commissioner as “employers’
preferred providers” representing 1,532 employers.
We begin our examination of the Commissioner’s “preferred provider” system
by considering the statutory basis for rehabilitation. Rehabilitation is an integral part of the
West Virginia workers’ compensation system. As the Workers’ Compensation Act states, in
W.Va. Code, 23-4-9(a) [1999]:
The Legislature hereby finds that it is a goal of the workers’
compensation program to assist workers to return to suitable
gainful employment after an injury. In order to encourage
workers to return to employment and to encourage and assist
employers in providing suitable employment to injured
employees, it shall be a priority of the commissioner to achieve
early identification of individuals likely to need rehabilitation
services and to assess the rehabilitation needs of these injured
employees. It shall be the goal of rehabilitation to return injured
workers to employment which shall be comparable in work and
pay to that which the individual performed prior to the injury. If
a return to comparable work is not possible, the goal of
rehabilitation shall be to return the individual to alternative
16

suitable employment, using all possible alternatives of job
modification, restructuring, reassignment and training, so that the
individual will return to productivity with his or her employer or,
if necessary, with another employer. The Legislature further finds
that it is the shared responsibility of the employer, the employee,
the physician and the commissioner to cooperate in the
development of a rehabilitation process designed to promote
reemployment for the injured employee.
The Legislature has, however, imposed limits upon rehabilitation services. For
example, W.Va. Code, 23-4-9(b) provides that expenditures “for vocational rehabilitation shall
not exceed ten thousand dollars for any one injured employee.” To control expenditures, the
Commissioner is statutorily authorized to establish a schedule of “maximum reasonable
amounts” to be paid to rehabilitation service providers and the Commissioner is empowered
to enter into “preferred provider and managed care agreements,” that is, agreements between
the Division and the rehabilitation provider. See W.Va. Code, 23-4-3(a)(1) [1995].7

7

W.Va. Code, 23-4-3(a) states, in pertinent part:
(a) The workers compensation division shall establish and alter
from time to time as the division may determine to be appropriate
a schedule of the maximum reasonable amounts to be paid to . .
. providers of rehabilitation services. . . .
The division shall disburse and pay from the fund for such
personal injuries to such employees as may be entitled thereto
hereunder as follows:
(1) Such sums for . . . rehabilitation services . . . as may be
reasonably required. The division shall determine that which is
reasonably required within the meaning of this section . . . . The
division is authorized to enter into preferred provider and
managed care agreements.
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The Commissioner argues that regulations support the creation of a system of
referring claimants, not to the Division’s chosen provider of rehabilitation services, but to an
employer’s chosen provider, in order to reduce expenditures.
The petitioner, however, argues that the entire system of referring claimants to
the employer’s preferred provider for rehabilitation services has no support in the law.
First, the petitioner contends that the Workers’ Compensation Act specifically
prohibits an employer from entering into an agreement with a health care provider, and then
requiring an employee injured in the course of their employment to seek medical care from
that provider. W.Va. Code, 23-4-3(b) provides both civil and criminal penalties for doing so,
and states in part that:
No employer shall enter into any contracts with any hospital, its
physicians, officers, agents or employees to render medical,
dental or hospital service or to give medical or surgical attention
therein to any employee for injury compensable within the
purview of this chapter, and no employer shall permit or require
any employee to contribute, directly or indirectly, to any fund for
the payment of such medical, surgical, dental or hospital service
within such hospital for such compensable injury. Any employer
violating this section shall be liable in damages to the employer’s
employees as provided in section eight, article two of this
chapter, and any employer or hospital or agent or employee
thereof violating the provisions of this section shall be guilty of
a misdemeanor, and, upon conviction thereof, shall be punished
by a fine not less than one hundred dollars nor more than one
thousand dollars or by imprisonment not exceeding one year, or
both . . .
In enacting this statute, the Legislature recognized the inherent conflict that results from an
employer’s contract to provide medical services to an employee.
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The respondents, however, argue that rehabilitation services are not “medical,
dental or hospital service[s]” under W.Va. Code, 23-4-3, and are therefore exempt from the
prohibition. However, “[b]y numerous decisions of this Court the workmen’s compensation
statute of this State must be given a liberal interpretation in order that its beneficent purposes
may not be defeated by a strict construction of its terms.” Walk v. State Compensation
Comm’r, 134 W.Va. 223, 228, 58 S.E.2d 791, 794 (1950). In sum, “[t]he Workmen’s
Compensation Law is remedial in its nature, and must be given a liberal construction to
accomplish the purpose intended.” Syllabus Point 3, McVey v. Chesapeake & Potomac
Telephone Co., 103 W.Va. 519, 138 S.E. 97 (1927).

See also, Martin v. Workers’

Compensation Div., 210 W.Va. 270, 557 S.E.2d 324 (2001);

Plummer v. Workers'

Compensation Div., 209 W.Va. 710, 551 S.E.2d 46 (2001); Zackery v. State Workmen's
Compensation Comm’n, 162 W.Va. 932, 253 S.E.2d 532 (1979); Johnson v. State
Workmen's Compensation Comm’r, 155 W.Va. 624, 186 S.E.2d 771 (1972); Burgess v. State
Compensation Comm’r, 121 W.Va. 571, 5 S.E.2d 804 (1939); Martin v. State Compensation
Comm’r, 111 W.Va. 420, 162 S.E. 486 (1932); Vandall v. State Compensation Comm’r, 110
W.Va. 61, 158 S.E. 499 (1931); Bonner v. State Compensation Comm’r 110 W.Va. 38, 156
S.E. 847 (1931); Kincannon v. State Compensation Comm’r, 107 W.Va. 533, 149 S.E. 665
(1929).
The beneficent purpose of W.Va. Code, 23-4-3 is to protect a claimant’s interest
in determining his or her own course of treatment for a compensable injury. Part of that
course of treatment would obviously include any physical or vocational rehabilitation, as the
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term “rehabilitation” is defined to include “medicines, medical, surgical, dental or hospital
treatment.” W.Va. Code, 23-4-9(b). We therefore believe that the prohibition against
employers entering “into any contracts with any hospital, its physicians, officers, agents or
employees to render medical, dental or hospital service” contained in W.Va. Code, 23-4-3(b)
includes contracts regarding the rendering of physical or vocational rehabilitation services.
The petitioner also argues that the Act plainly protects a workers’ compensation
claimant’s initial right to choose his or her health care provider for a work-related injury. Even
the Commissioner concedes in his brief that the “weakness in both the preferred provider
system and the managed care system is that the claimant needs to have the right to select the
initial rehabilitation provider.” W.Va. Code, 23-4-3(b) states, in part:
[N]othing in this section shall be deemed to restrict the right of
a claimant to select his or her initial health care provider for
treatment of a compensable injury or disease.
This statute was enacted by the Legislature to abolish the system of “company doctors,”
whereby injured workers were required to seek treatment solely from their employer’s chosen
physician and none other.
The statute does, however, allow employers to maintain a group health insurance
plan that involves managed health care arrangements to limit non-work-related medical
expenditures. The statute makes clear, however, that if a claimant decides to change health
care providers, and the employer maintains a managed care plan, then the claimant – not the
employer – must choose a provider within the employer’s managed health care plan. The
statute, W.Va. Code, 23-4-3(b) states, in part:
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Should such a claimant thereafter wish to change his or her health
care provider and if his or her employer has established and
maintains a managed health care program consisting of a
preferred provider organization or program, a health maintenance
organization, then the claimant shall select a new health care
provider through such managed care program.
However, if the Division participates in a managed care relationship with a provider, and the
claimant’s employer does not, then the Division may refer the claimant to a provider of the
Division’s choosing.8

8

W.Va. Code, 23-4-3(b) provides, in pertinent part:
The foregoing provisions of this subsection shall not be deemed
to prohibit an employer from participating in a preferred provider
organization or program or a health maintenance organization or
managed care organization or other medical cost containment
relationship with the providers of medical, hospital or other
health care: Provided, however, That nothing in this section shall
be deemed to restrict the right of a claimant to select his or her
initial health care provider for treatment of a compensable injury
or disease. Should such a claimant thereafter wish to change his
or her health care provider and if his or her employer has
established and maintains a managed health care program
consisting of a preferred provider organization or program, a
health maintenance organization, then the claimant shall select a
new health care provider through such managed care program.
Moreover, if the division enters into an agreement which has been
approved by the compensation programs performance council
with a preferred provider organization or program, a health
maintenance organization or other health care delivery
organization or organizations, then if a claimant seeks to change
his or her initial choice of health care provider and if the
claimant's employer does not provide access to such an
organization as part of the employer’s general health insurance
benefit, then the claimant shall be provided with a new health care
provider from the division’s preferred provider organization or
program, health maintenance organization or other health care
(continued...)
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Thirdly, the petitioner argues that the Act requires that the Workers’
Compensation Commissioner – and not employers or their agents – develop and direct a
claimant’s rehabilitation plan. W.Va. Code, 23-4-9(b) states, in pertinent part:
[T]he commissioner shall at the earliest possible time determine
whether the employee would be assisted in returning to
remunerative employment with the provision of rehabilitation
services and if the commissioner determines that the employee
can be physically and vocationally rehabilitated . . . the
commissioner shall forthwith develop a rehabilitation plan for
the employee and, after due notice to the employer, expend such
an amount as may be necessary for the aforesaid purposes[.]
(Emphasis added.) Furthermore, the Act provides that “it is the shared responsibility of the
employer, the employee, the physician and the commissioner to cooperate in the development
of a rehabilitation process designed to promote reemployment for the injured employee.”
W.Va. Code, 23-4-9(a).

However, any rehabilitation process must be “pursuant to a

rehabilitation plan to be developed and monitored by a rehabilitation professional for each
injured employee.” W.Va. Code, 23-4-9(b).
It is a basic rule of statutory construction that “[s]tatutes in pari materia must be
construed together and the legislative intention, as gathered from the whole of the enactments,
must be given effect.” Syllabus Point 3, State ex rel. Graney v. Sims, 144 W.Va. 72, 105
S.E.2d 886 (1958). We are also mindful that:
Given the statutory basis of workers’ compensation rights and
resultant remedies, the primary method of ascertaining the

8

(...continued)
delivery organization or organizations available to him or her.
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availability and scope of such benefits is to look to the plain
meaning of the applicable statutes and to ascertain the
Legislature’s intent in enacting the provisions at issue. “The
primary object in construing a statute is to ascertain and give
effect to the intent of the Legislature.” Syl. pt. 1, Smith v. State
Workmen’s Compensation Comm'r, 159 W.Va. 108, 219 S.E.2d
361 (1975).
State ex rel. ACF Industries, Inc. v. Vieweg, 204 W.Va. 525, 537, 514 S.E.2d 176, 188
(1999). In accord, Martin v. Workers’ Compensation Div., 210 W.Va. 270, 280, 557 S.E.2d
324, 334 (2001).
The petitioner asserts that these statutes, read together, impose responsibility
solely upon the Commissioner, and not the employer, to develop and execute a rehabilitation
plan for an injured workers’ compensation claimant, and prohibit the Commissioner from
requiring a claimant to receive rehabilitation services solely from a rehabilitation provider
under contract with the claimant’s employer.
“Where the language of a statute is clear and without ambiguity the plain meaning
is to be accepted without resorting to the rules of interpretation.” Syllabus Point 2, State v.
Elder, 152 W.Va. 571, 165 S.E.2d 108 (1968). In accord, Syllabus Point 1, Peyton v. City
Council of Lewisburg, 182 W.Va. 297, 387 S.E.2d 532 (1989); Syllabus Point 2, Mallamo
v. Town of Rivesville, 197 W.Va. 616, 477 S.E.2d 525 (1996). The statutes cited by the
petitioner are couched in terms of a mandatory duty using the word “shall.” “It is well
established that the word ‘shall,’ in the absence of language in the statute showing a contrary
intent on the part of the Legislature, should be afforded a mandatory connotation.” Syllabus
Point 1, Nelson v. West Virginia Public Employees Ins. Bd., 171 W.Va. 445, 300 S.E.2d 86
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(1982). We believe that the statutes in question are clear and unambiguous, and impose
mandatory duties and restrictions upon the parties.
We therefore hold that under W.Va. Code, 23-4-3(b), an employer is prohibited
from entering into any contract with a health care provider for purposes of providing services,
including rehabilitation services, to employee-claimants injured in the course of and as a result
of their employment. Furthermore, under W.Va. Code, 23-4-3(b), a claimant has a right to
select his or her initial health care provider or provider of rehabilitation services for the
treatment of a compensable injury or disease. If the claimant thereafter wishes to change his
or her provider, and if the employer participates in a program to manage health care costs, then
the claimant must choose a provider through the employer’s managed care program. If the
claimant thereafter wishes to change his or her provider, and if the employer does not
participate in a managed care program, but the Division does participate in a managed care
program, then the Division may choose the claimant’s new provider through its managed care
program. Simply put, rehabilitation services are to be accorded the same treatment as
currently given any other health care or medical services for on-the-job injuries.
Additionally, we hold that when the Commissioner determines that a claimant
is a candidate for rehabilitation services, W.Va. Code, 23-4-9 requires the Commissioner to
develop and implement a plan for the claimant’s rehabilitation services. The Commissioner
must, with the assistance of the claimant’s rehabilitation professional develop and monitor the
rehabilitation plan, and the employer, the claimant, the claimant’s physician and the
Commissioner must cooperate in the development of the rehabilitation plan.
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The petitioner asserts that, in light of W.Va. Code, 23-4-3 and W.Va. Code, 234-9, the Commissioner’s system of using an employer’s preferred provider for rehabilitation
services is in violation of law.

In sum, the petitioner argues that to the extent the

Commissioner’s regulations, internal policies and procedures conflict with the Act, those
regulations and policies are void and unenforceable. We agree.
As a rule of statutory construction, we have repeatedly held that:
Any rules or regulations drafted by an agency must faithfully
reflect the intention of the Legislature, as expressed in the
controlling legislation. Where a statute contains clear and
unambiguous language, an agency’s rules or regulations must give
that language the same clear and unambiguous force and effect
that the language commands in the statute.
Syllabus Point 4, Maikotter v. University of W.Va. Bd. of Trustees, 206 W.Va. 691, 527
S.E.2d 802 (1999). We held similarly in Syllabus Point 3 of Rowe v. W.Va. Dept. of
Corrections, 170 W.Va. 230, 292 S.E.2d 650 (1982) that:
It is fundamental law that the Legislature may delegate to an
administrative agency the power to make rules and regulations to
implement the statute under which the agency functions. In
exercising that power, however, an administrative agency may not
issue a regulation which is inconsistent with, or which alters or
limits its statutory authority.
See also, Anderson & Anderson Contractors, Inc. v. Latimer, 162 W.Va. 803, 807-08, 257
S.E.2d 878, 881 (1979) (“Although an agency may have power to promulgate rules and
regulations, the rules and regulations must be reasonable and conform to the laws enacted by
the Legislature.”). In sum, “[a] statute, or an administrative rule, may not, under the guise of
‘interpretation,’ be modified, revised, amended or rewritten.” Syllabus Point 1, Consumer
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Advocate Div’n v. Public Service Comm’n, 182 W.Va. 152, 386 S.E.2d 650 (1989). “The
judiciary is the final authority on issues of statutory construction, and we are obliged to reject
administrative constructions that are contrary to the clear language of a statute.” Syllabus
Point 5, CNG Transmission Corp. v. Craig, ___ W.Va. ___, ___ S.E.2d ___ (No. 29996,
April 26, 2002).
In the instant case, the statutory provisions are clear. First, an employer’s
agreement with a provider of rehabilitation services to be the employer’s “preferred provider”
violates the prohibition against contracts with health care providers contained in W.Va. Code,
23-4-3(b). Whether or not such a contract has been “approved” by the Commissioner as a
“managed care plan” or as an informal “preferred provider” arrangement, the contract’s purpose
is to provide medical or rehabilitation services to a claimant for an injury compensable within
the purview of the Workers’ Compensation Act. Such a contract is prohibited, and the instant
case demonstrates the reasons for the Legislature’s adoption of the prohibition.
This case shows a pattern of an employer exercising substantial influence over
its chosen rehabilitation professional, all with the acquiescence of the Commissioner. When
the petitioner was referred by the Division to QRS, the employer’s first preferred provider of
rehabilitation services, QRS refused to provide services on the ground the petitioner was a
“seasonal” employee. QRS determined – at the employer’s insistence – that the petitioner was
not legally eligible for rehabilitation benefits, in reliance upon reasoning not supported by law.
In essence, the employer’s preferred rehabilitation provider became an advocate for the
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employer’s position that the petitioner was not eligible for benefits, and not an advocate for
the petitioner’s return to the workforce.
Similarly, when the petitioner was referred to Recourse, Inc., the employer’s
second preferred provider, the rehabilitation specialist at Recourse determined that, after
consultation with the employer, the petitioner could never be returned to his job with Simonton
because he was a “seasonal” employee – and therefore determined that the petitioner could not
complete the first four steps of the rehabilitation hierarchy. This determination is contrary to
the Commissioner’s regulations, which require that if a lower step in the rehabilitation
hierarchy “is clearly inappropriate for the injured worker, the next higher priority must be
utilized.” When a supervisor at the Division told the Recourse rehabilitation counselor that
her interpretation was legally incorrect, the rehabilitation counselor refused to provide
services without first consulting to seek the approval of – the employer’s attorney. Again, the
employer’s preferred provider of rehabilitation services became an advocate for the employer,
and not the needs of the petitioner.
In Skaggs v. Eastern Associated Coal, ___ W.Va. ___, ___ S.E.2d ___ (No.
30190, June 28, 2002), we considered an egregious fact pattern that demonstrates the purpose
for the statute. The plaintiff, who received an on-the-job injury, was released to return to work
by two doctors. Instead, the defendant employer (and apparently without the involvement of
the Commissioner) determined that the plaintiff should be referred to vocational rehabilitation.
Without examining the plaintiff, the defendant determined that the plaintiff’s
rehabilitation was to begin at step five, whereby the plaintiff would be assisted in getting
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employment with a new employer and without training. An agent of the defendant testified that
injured workers were never referred to vocational rehabilitation unless it was initially
determined that the worker could not be returned to work with the employer. The agent stated
that it was a standard, unwritten policy, and that upwards of 50 former employees of the
defendant had been referred to rehabilitation, all starting at step five.9
The plaintiff in Skaggs, believing he would receive some rehabilitation services,
met with the employer’s preferred provider for rehabilitation services. At the meeting, he
signed a document listing the rehabilitation hierarchy indicating he was accepting rehabilitation

9

An affidavit submitted into the record by an attorney, James M. Robinson, who has
“represented thousands of claimants” in over 22 years of practice, contains a similar statement
of problems with the use of an employer’s preferred provider for rehabilitation services. Mr.
Robinson states:
11. That there are rehabilitation providers that hire employees to
provide services to claimants that have no training or education
that qualify them to work in the rehabilitation field (e.g. Affiant
has taken the testimony of individuals employed by a
rehabilitation provider who had a degree in marketing with no
training or classes in rehabilitation that testified he got his job as
a rehabilitation specialist with the [provider] by answering an ad
in a Pennsylvania newspaper);
12. That your Affiant has now and has had several cases where
preferred rehabilitation providers were assigned to provide
rehabilitation services and in none of these cases has a preferred
rehabilitation provider recommended rehabilitation beyond step
five in the hierarchy of services nor has any ever stated that a
claimant is so impaired as to not benefit from rehabilitation;
13. That your Affiant . . . checked with [three other claimant’s
attorneys] . . . and each of these Workers’ Compensation
Practitioners could relate no incident of a preferred rehabilitation
provider going beyond step 5 or ever stating a claimant was so
impaired as to render he/she totally disabled[.]
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voluntarily and that his rehabilitation would begin at step five. Several weeks later, the plaintiff
was fired from his job because the employer stated that the plaintiff had, by signing the
document, voluntarily indicated he was unable to ever return to his job.
We held in Skaggs that the plaintiff had established a prima facie case of
discrimination under the Workers’ Compensation Act, finding that the employer’s alleged use
of the workers’ compensation rehabilitation system as a means of removing employees from
its payroll raised questions of fact regarding whether the plaintiff was discriminated against
as a result of filing a workers’ compensation claim.
The Commissioner’s requirement that a claimant receive services from the
employer’s preferred provider of rehabilitation services also violates W.Va. Code, 23-4-3(b),
which preserves a workers’ compensation claimant’s right to choose the initial provider of
services. The Commissioner, as previously indicated, admits that there is a “weakness” in the
system regarding the claimant’s right to select his or her initial provider of rehabilitation
services. Under W.Va. Code, 23-4-3, an employer may certainly participate in a managed care
plan such as a health maintenance organization (HMO) or preferred provider organization
(PPO). However, the statute preserves an injured workers’ right to initially select his or
provider of a particular service.10

10

We note that employees of employers utilizing HMOs or PPOs are given an
opportunity to choose from a list of physicians participating with the HMO or PPO –
preserving the employee’s choice of health care provider. Under the Commissioner’s system
of employers’ preferred providers for rehabilitation services, the employee has no right
whatsoever to choose his or her rehabilitation provider.
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Lastly, the system of using preferred providers of rehabilitation services violates
the mandate of W.Va. Code, 23-4-9 that the Commissioner develop and implement a plan for
a claimant’s rehabilitation. For example, contrary to this statute, 85 C.S.R. § 15-13.5 states
that an “employer need not obtain the prior approval of the Commissioner on any issue
pertinent to an injured worker’s rehabilitation services.” Under the regulation, the employer
has complete control over a claimant’s rehabilitation,11 even though the statute clearly
indicates a contrary intent by the Legislature. As such the regulation does not conform to the
laws enacted by the Legislature and is void and unenforceable.

11

The briefs of the petitioner and amici curiae suggest that this system, giving the
employer control over the claimant’s rehabilitation, eventually gives the employer substantial
power to determine the outcome of a claim, and to indirectly deny a severely injured claimant
any ability to receive permanent disability benefits.
The rehabilitation regulations, 85 C.S.R. § 15-2.2.1, contain the following requirement
that a claimant “cooperate” with a rehabilitation provider’s rehabilitation plan:
An injured worker’s refusal to cooperate with the rehabilitation
assessment process or to participate in an authorized
rehabilitation plan without a showing of good cause is a factor(s)
for the commissioner to consider in determining the amount of
any permanent partial disability or permanent total disability
award to which the injured worker might otherwise be entitled.
The briefs suggest that employers’ preferred rehabilitation providers often impose difficult
rehabilitation goals, and then terminate rehabilitation when the claimant “fails to cooperate”
by not completing the required goals.
One actual example given by the parties is a claimant, at step five of the rehabilitation
hierarchy, who was required to apply for 30 jobs in a two week period. The claimant became
ill, and only applied for 28 jobs. The employer’s rehabilitation specialist terminated the
claimant’s vocational rehabilitation program because of the claimant’s “non-cooperation” with
the program. Under the Commissioner’s regulations, the claimant’s “refusal to cooperate”
could have resulted in a reduction in any permanent disability award she might have received.
However, the petitioner asserts that “through extremely vigorous advocacy by her lawyer,” the
woman was allowed to continue in the vocational rehabilitation program.
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The regulation is also contradicted by other regulations enacted by the
Commissioner, namely the regulations pertaining to the rehabilitation hierarchy. Those
regulations, which are found at 85 C.S.R. § 15-4, require “qualified rehabilitation
professionals” to utilize seven priorities in the rehabilitation of a claimant. However, the
regulations specifically state:
No higher numbered priority may be utilized unless the
commissioner has determined that all lower numbered priorities
are unlikely to result in the placement of the injured worker into
suitable gainful employment.
85 C.S.R. § 15-4.1 (emphasis added). In other words, the Commissioner’s own regulations
place the responsibility for classifying a claimant’s condition in the rehabilitation hierarchy
in the Commissioner; yet 85 C.S.R. § 15-13.5 contradicts this regulation and gives full
responsibility to the employer. We think only the former regulation is supported by the Act,
while the latter is not.
We therefore hold that the Commissioner’s regulations, policies and procedures
regarding referral of claimants to an “employer’s preferred provider for rehabilitation
services” are contrary to the clear language of the Workers’ Compensation Act, and therefore
void and unenforceable.

Contracts by employers with their “preferred providers for

rehabilitation services” to provide services to employees injured on the job violate W.Va.
Code, 23-4-3(b), and the Commissioner’s or employer’s initial referral of claimants to those
“preferred providers” violates a claimant’s right to choose his or her initial rehabilitation
service provider, as stated in W.Va. Code, 23-4-3(b). Furthermore, the Commissioner’s
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regulations and policies abdicate the Commissioner’s duty to develop and implement a
rehabilitation plan for eligible claimants to the employer’s preferred provider of rehabilitation
services.
The Commissioner has a clear legal duty to develop and implement rehabilitation
plans for eligible claimants, in cooperation with the employer, the claimant, and the claimant’s
physician, and with the assistance and monitoring of the claimant by a rehabilitation
professional. The petitioner, and claimants similarly situated, have a right to initially choose
their provider of rehabilitation services, free from the constraints of any contracts by
employers for those services. The petitioner’s right to relief from the existing regulations and
policies of the Commissioner is clear, and we discern no other remedy other than granting the
requested relief.

IV.
Conclusion
The writ of mandamus is granted as moulded.
Writ Granted as Moulded.
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