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SYLLABUSBY THE COURT

1. ““Awrit of mandamuswill not issue unlessthree dementscoexis -- (1) aclear legd
right in the petitioner to therdlief sought; (2) alega duty onthe part of respondent to do thethingwhich
the petitioner seeksto compd; and (3) the absence of ancther adequateremedy.” Syl. pt. 2, Sateexrd.
Kucera v. City of Whedling, 153 W.Va. 538, 170 S.E.2d 367 (1969).” Syl. Pt. 10, Sateex rdl.

Marockie v. Wagoner, 191 W.Va. 458, 446 S.E.2d 680 (1994).

2. “A cregtive, innovative trid management plan developed by atria court whichis
designed to achieve an orderly, reasonably swift and efficient digposition of massliability caseswill be
gpproved solong asthe plan does not trespass upon the procedurd due processrightsof theparties” Syl.

Pt. 3, Sateexrel. Appalachian Power Co. v. MacQueen, 198 W.Va. 1, 479 S.E.2d 300 (1996).



Per Curiam:

ThisCourt issued aruleon June 7, 2001, requiring Respondent, the Honorable A. Andrew
MacQueen, l11, to show causeastowhy awrit of prohibition should not issueto prevent Respondent from
implementing alitigation management plan (hereinafter referred to asthe“ magter plan™) developed for
addressing thedleged daimsof approximately 8,000 ashestosplaintiffs. Petitionerscompriseasmaller
group of thoseindividua swho havefiled persond injury cases predicated oninjury and deeth dueto
exposureto ashestosdust.? In support of their request for relief, Petitionersarguethat the master plan
prepared by Respondent doesnot comply with the November 17, 2000, order entered by the Chief Justice
of thisCourt, which referred the subject claimsto the Respondent under the procedures set forthin Trid
Court Rule26.01 (“TCR 26.01"). Asrdlief, Petitioners seek the resolution of their claimsen masse
through acommonissuestrid ontheissuesof product defect, notice and knowledge, and punitive dameges.
Mohbil Oil filed across-petition through which it seeksto have TCR 26.01 declared uncongtitutionaly

vague® and to have the master plan set aside based on alegations of arbitrary and capricious conduct.

ThisCourt isuncertain asto theexact number of plaintiffsinduded inthelitigation bdlow. Weuse
thisfigure based merdy on the representations made by Petitionersinthar pleading filed with this Court.

AWhile certain other groups of asbestos plaintiffs affected by the master plan havejoinedin the
petitionfor awrit of prohibition, onegroup of plaintiffs, those plaintiffsrepresented by atorneysGoldberg,
Segd, and Hodller, havefiled aresponsein opposition to theissuance of awrit of prohibition. Duringord
argument, however, Mr. Segal did not object to the use of alternate means of trial management.

Wereject without discussion the assertion that TCR 26.01 isunconstitutionaly vagueand
therefore unenforceable.

“Initscross-petition, Mobil Oil assertsthat Respondent’ sdecision to group 20individud asbestos
(continued...)



After carefully consdering theissues presented in the request for extraordinary relief, we concdludethat a

writ of mandamus® shall issue for the reasons stated herein.

I. Factual and Procedural Background

Theeventsleading to the matters now before usinvolve the adminidrative goproach this
Court hastaken to addressthe problem facing the Sat€ s court sysem with regard to massvefilings of avil
casssinvolving common questions of law and/or fact. [n 1996, this Court gpproved aninnovativetrid
management plan devised by Respondent to more effectively deal with reducing thelarge number of
separaecivil actionspendinginthe Circuit Court of Kanawha County that werefiled by or on behaf of
individuasclaiming physical impairment from direct or indirect asbestosexposure. See Sateexrel.
Appalachian Power Co. v. MacQueen, 198 W.Va. 1,479 S.E.2d 300 (1996). That plan ordered
common-issuesmasstriasin pending asbestosrdaed actions. Tofully utilizethismasstrid coneept, this

Court assgned three circuit court judgesto preside over thetrid s of those asbestos-reated caseswhich

*(...continued)
personal injury claimsinto asingletrial was arbitrary and capricious.

*Although this casewas brought and granted as appetition for prohibition, upon review we bdieve
thet the more gppropriate mechaniam for addressing theissuesraisad in thewrit isthrough mandamus. See
Carr v. Lambert, 179 W.Va. 277, 278, n. 1, 367 SE.2d 225, 226 n. 1 (1988) (viewing case brought
asawrit of prohibition asonein mandamus); seealso Sateex rel. Ranger Fud Corp. v. Lilly, 165
W.Va 98, 100, 267 S.E.2d 435, 436 (1980) (transforming petitioner’ srequest for awrit of mandamus
into awrit of prohibition); accord Sateex rel. Conley v. Hill, 199 W.Va. 686, 687, n. 1, 487 SE.2zd
344, 345 n. 1 (1997).



were pending on the dockets of circuit courts throughout the state. Thetridswere hed in Kanawha

County and Monongalia County, with the last common-issue trial held in 1998.°

Redlizingthecontinuing needfor dternativestothetraditiona case-by-casetrid invarious
meass litigation Stuations, this Court endeavored to devel op aprocedure by which such dternatives could
be examined and gppropriatetrid management planscould be deve oped. Infurtheranceof thisgod, this
Court adopted TCR 26.01, which governsthe establishment and operation of aMass Litigation Pandl

[hereinafter “MLP’].”

Pursuant to the provisonsof section (€) of TCR 26.01, Respondent joined the Honorable
Arthur M. Recht, Judge of the First Judicid Circuit, in filing amotion with the Chief Judtice of this Court
on September 10, 1999, requesting thereferrd of dl asbestos-based persond injury casesinWest Virginia
totheMLP2 Although thismoation wasdenied becauseit did not entirely conformwith dl of the provisions

of TCR 26.01, asubsequent referrd mation filed by Respondent and Judge Recht on June 27, 2000, was

®Four masstria swere conducted in Kanawha County and two in Monongalia County which
resulted in theresolution, inwholeor in part, of what isestimated to be over 20,000 asbestos-related
Cases.

The predecessor ruleto TCR 26.01 was Trid Court Rule X1X , whichwas adopted on May, 1,
1998. TCR 26.01 went into effect on July 1, 1999. Thereisno substantive difference between TCR
26.01 and TCR XIX.

#Both Respondent and Judge Recht were members of the six-member MLP when the transfer
motion was filed.



granted® by then Chief Justice Maynard by order dated November 17, 2000. In additiontoreferring dl
then pendingWest Virginiaashestoscasesto the ML P, Chief Justice Maynard’ sadminisirative order
directed adtay of further proceedingsin al pending adbestos cases, except for specific cages subsequently

identified in an order dated February 28, 2001, entered by Chief Justice McGraw.

On behdf of the MLP, Judge Recht wrote aletter dated December 8, 2000, requesting
that the Chief Justicetransfer all asbestos casesreferred to the ML Pto the Circuit Court of Kanawha
County, and that Respondent be designated to manage the cases 0 tranderred. Therequest wasgranted
by adminigrative order of this Court dated December 20, 2000. By adminidrative order dated January
30, 2001, Respondent was recalled after his retirement and attainment of senior judge status™ for

temporary assignment to the Kanawha County Circuit Court and for service on the MLP.

A seriesof meetings between Respondent and counsd for theplaintiffsand defendantsin
the pending asbestos caseswere held for the purpose of formulating aplan for proceeding with the

transferred cases™ During the course of the meetings, Respondent announced the provisions of amaster

*Prior tofiling the second motion, Respondent and Judge Rechtt convened ameetingon March 1,
2000, towhich atorneysrepresenting plaintiffsand defendantsin pending adbestos caseswereinvited, to
discuss the transfer of the asbestos claims to the MLP.

"Respondent’ sretirement fromthe K anawhaCounty Circuit Court waseffective December 31,
2000. Respondent attained the designation of senior status judge on January 25, 2001.

*The medtingswere conducted in 2001 on thefollowing dates: February 2, February 12, March
16, April 3, April 10, and May 2.



plan for proceeding with the transferred cases.® The master plan was reduced towriting on May 23,
2001, when Respondent Sgned an order detalling theplan. Among its numerous provisons, the mester
plan outlinesadifferent trid gpproach than that formerly employed. Rather then providing for an en masse
common-issuestrid, the master plan setsforth the dates for a series of small group, dl issuetrias®
Petitionersand cross-petitionerssaek extraordinary relief from thisCourt to prevent theimplementation

of the master plan.

[I. Standard of Review
Thiswrit wasfiled with the Court pursuant to our origina grant of jurisdiction over
procesdingsinvolving “habeas corpus, mandamus, prohibition and catiorari.” W.Va Cond. at. VIII, 8 3;
W.Va Code § 51-1-3 (1923) (Repl.VV0l.2000). We explainedin Sateexrd. Garnesv. Hanley, 150

W.Va. 468, 147 S.E.2d 284 (1966), that

The parties agree that they were provided an opportunity to make suggestions regarding the
desgn of thelitigation plan and that themagter plan wasannounced a one of thesegroup mestings. Inthe
briefs submitted to this Court, the parties do not concur asto the date at which the master plan was
announced.

BThe master plan delineates the following trial dates and groups of plaintiffs:

Firsttrial group: September 3, 2001; 20 plaintiffsalleging asbestos
induced cancer;

Second trid groups: November 12, 2001; 2 groups of 25 claiming
asbestos related disease or physical injury;

Thirdtrid groups: January 14, 2002; up to 4 groups of 25 withthesame
claims as the second trial group;

Fourthtrid groups March 11, 2002; up to 4 groups of 25 with the same
claims as the second trial group;

Fifthtria groups: May 13, 2002; up to 4 groups of 25 with the same
claims as the second trial group.
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[m]andamuswill lie under that section [W.Va Const. art. VI, 8§ §]
implemented by Code, 51-1-3, asamended, to require an inferior court
or other “inferior tribund” exerciang “quas-judicid” powersto perform
legally any adminigtrative act required of him by apetitioner in mandamus
who showsadear legd right to the rdief which he seeksand amandatory
duty upon the respondent to perform that act.

150W.Va at 470-71, 147 SE.2d a 286. Viewing themaiter before usasonethat requirescompulson
rather than prohibition, we choose to congder the petition as having been brought in mandamus. Our
standard of review for issuing writs of mandamus is well-established:
“A writ of mandamus will not issue unless three elements

coexid--(1) aclear legd right inthe petitioner to the rdlief sought; (2) a

legd duty on the part of respondent to do the thing which the petitioner

seeksto compd ; and (3) the absence of another adequateremedy.” Syl.

pt. 2, State ex rel. Kucera v. City of Wheeling, 153 W.Va. 538,

170 S.E.2d 367 (1969).
Syl. Pt. 10, Sate ex rel. Marockie v. Wagoner, 191 W.Va. 458, 446 S.E.2d 680 (1994). We

proceed to determine whether the requisites for issuing awrit of mandamus are present.



[I1. Discussion

At the outsst, we note that both Petitioners and various defendants have raised issues of
prospective conditutiond violationsbasad ether on the holding of amasstrid or thenon-holding of amass
trid.* Giventhegageof thislitigation, weview suchissues aspremature, especidly in light of thefact that
no decison has been reached asto whether masstriaswill beheld or not. For smilar reasons, wefind
It unnecessary to addressthe condiitutiona issuesraised by defendants concerning progpective avards of
punitive damagesin thesecases. Wedo caution thetria judgesinvolved in these cases, however, to
conduct all proceedings mindful of our recognition in syllabus point three of MacQueen that

A credtive, innovativetria management plan developed by atrid

court which is designed to achieve an orderly, reasonably swift and

efficent digoogtion of massliability caseswill begpproved solong asthe

plan does not trespass upon the procedural due processrights of the

parties.
198W.Va a 2,479 SE.2d at 301. Welikewise caution thet the varioustrid judgesinvolved in these

ashestoscasesmust Smilarly undertake effortsto assurethat principlesof substantive due processare

complied with in the proceedings that occur following this opinion.

Asabackground to the overwhe ming management issues presented by asbestoslitigation
we iterate comments previoudly articulated in MacQueen:

Asbestos cases such asthose we are now conddering present a
complex pattern of legd, sodd, and palitical issuesthat thresten to aripple

“Petitioners, without citing authority, claim that they are condtitutiondly entitled to amasstrid,
whereas defendantsview amasstria asaprocedurethat will necessarily resultin denid of due processto
them asindividual parties.



the common law system of adjudication, if for no other reason by the
sheer volumeof cases. JamesA. Henderson, . & Aaron D. Twerski,
Sargazing: The Future of American Products Liability Law,
66 N.Y.U. L.Rev. 1332, 1336 (1991). A recent sudy concdluded that the
disoogtionof dl currently pending asbestoscasesfor both persond injury
and property damages, if treated in the traditional course of litigation,
would require gpproximately 150 judge years. See Jack B. Weingten,
Individual Justice in Mass Tort Litigation 140 (1995) (citing
Thomas Willging, History of Ashbestos Case Management (Federal
Judicia Center staff paper for June 25, 1990, National Asbestos
Conference)). Congress, by not cregting any legidative solution to these
problems, haseffectively forced the courtsto adopt diverse, innovetive,
and often non-traditiona judicia management techniquesto reducethe
burden of asbestoslitigation that seem to be paralyzing their active
dockets.

198 W.Va & 4-5,479 SE.2d at 303-04. Intestimony offered to the Committee onthe Judiciary of the
United StatesHouse of Representativeson July 1, 1999, Professor William N. Eskridgeof YaeLaw
School offered the following observations about the effects of asbestos litigation on the judiciary:
A bigloser isthejudidary, which hasalarger management problemthan
ever before. The courts continue to be dduged with asbestos lawauits.
Thereare now more than 200,000 of themin the system, and tens of
thousands of new caseswere added last year. . . The asbedtoslitigation
problemisonethat hasdefeated thejudiciary. Anincreasing number of
judges are now admitting it.
H.R. Comm. on Judiciary, The Fairness in Asbestos Compensation Act: Hearings on H.R. 1283,
106th Cong. (July 1, 1999); seealso Ortizv. Fibreboard Corp., 527 U.S. 815, 821 (1999) (stating

that asbestos litigation “defies customary judicial administration” and “calls for national legislation”).

Hawing recognized themanagerid nightmare presented by what hasbeenreferredtoasan

“dephantine mass of ashestos cases,” we neverthd ess proceed to examine both the procedura posture
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of thismatter before us and to determine whether the master plan at issue complieswiththe previous
directives of this Court and therequirementsof TCR 26.01. Ortiz, 527 U.S a 821. Asaninitid maiter,
wenotethat thisCourt’ sinvolvement in thismeatter isboth prompted by and required by our congtitutional
obligation to supervisethe State’ sentire court system. Thisweighty responsibility was previoudy
articulated in Sate ex rel. Bagley v. Blankenship, 161 W.Va. 630, 246 S.E.2d 99 (1978):

The Judicid Reorganization Amendment, Artide VIII, Section 3, of the

Condtitution, placed heavy responghilities on this Court for adminidration

of the state's entire court system. The mandate of the people, so

expressed, commands the members of the Court to be alert to the

needs and requirements of the court system throughout the

state.

161 W.Va. at 644-45, 246 S.E.2d at 107 (emphasis supplied).

Weinvokeour grant of condtitutional supervisory power over thecourt sygsemasawhole
based on the absence of any explicit judicial review provided under TCR 26.01 for mattersthat are
proceeding under the masslitigation provisons set forth in that rule. Becausethe provisonsof TCR
26.01contral the underlying avil action, we do not view thismetter as one efected by caselaw interpreting
variousrulesof civil procedure, including Rules20, 23, or 42, which repectively addressissuesof joinder,
classaction, and consolidation. TCR 26.01 was promulgated and adopted by this Court under our
conditutiond rule-making authority for theexpress purpose of authorizing the creation of amasslitigation
pand for thefollowing objective: “ To deve op and implement case management and trid methodologies
for masslitigation and tofairly and expeditioudy digposeof civil litigation.” W.Va T.C.R. 26.01(b)(1).

Through the creation of such amasslitigation pand, it was bdieved thet thisState' sjudicia sysemand



those individuals seeking redress would benefit by permitting the use of innovative means of tria
management concerning issuesuniqueto masslitigation, whichwould in turn encourageamore expeditious
resolution of thesemattersthanthat permitted by traditional meansof caseresolution. Despitethelaudable
objectivesunderlying TCR 26.01 and much effort on the part of both counsd and Respondent towardsthis
god, the ashestos cases that are affected by the magter plan have not reached ether trid or resolution as

of this date.”®

The underlying matterswere gpproved to proceed under TCR 26.01 by adminigtrative
order entered by then Chief Justice Maynard on November 17, 2000, and aplan was ordered to be
produced within ninety daysof that order’ sentry. Themedter plan prepared by Respondent in response
to thedirectives of this Court’s Chief Justice under authority of TCR 26.01 wasfirst provided tothis
judicial body when Respondent filed hisresponseto the petition on May 25, 2001. The master plan
providesfor thegrouping of certain plaintiffsand includesthe scheduling of atrid date of September 3,
2001, for theinitia group of twenty plaintiffsthat are suffering from either asbestos-induced cancer or
mesothelioma.®® Following thisfirst trid group, themaster plan providesfor asecond group triad for

November 12, 2001 consisting of two sub-groupsof twenty-five plaintiffseach.”” Theonly requisitefor

MWenote dso that not until the after the petition seeking extraordinary relief wasfiled with this
Court, did Respondent reduce the master plan to writing.

1A ccording to the master plan, the designation of this group of plaintiffs has aready been
accomplished.

"The magter planindicatesthat the designation of thisgroup of plaintiffswasdueon May 15, 2001,
but does not indicate whether in fact such designation has occurred.

10



beingincludedinthissecond or subsequent trid grouping isthat the plaintiffsareto be suffering or have
previoudy suffered from*“any ‘diseaseprocess , or physicd injury or diseesewhich may bedleged to result
from exposureto asbestos or asbestos containing products.” The master plan permitsthe plaintiffsto
contral the sdection of those plantiffsto compriseeach trid group with thedirectivethat “[ijn sdecting any
trid group or sub-group, the plantiffsshal congder factors such as common product exposure, common
work gtesand reated factorsin order to minimize the required number of witnesses, to accommodate
defense counsd who may represent morethan one defendant and to generdly fadilitate thetrid process”
Themaster plan providesatrial date of January 14, 2002, for thethird grouping of plaintiffs, which areto
be comprisad of nat more than four sub-groups of twenty-five plantiffseach. Trid datesfor thefourthand
fifth groupsare dated for March 11, 2001, and May 13, 2001, respectively. The planprovidesa
scheduling mechanism by which thesetrid sare to operate with the designation of any giventria group
occurring 210 daysbeforethe selected trid date and, in smilar fashion, deadlinesfor varioustypes of
discovery, witness disclosure, and pre-trid conferences are stated with reference to the number of days

before the selected tria date.

Whilethemaster plan, adocument that isnineteen pagesinlength, representsextensive
condderation of theissues of discovery, mation filing and resolution, coordination of counsd, document
depositing, and nonrwaiver of objectionsto consolidation, we are not convinced thet the master plan fully
meets the directives contained in the November 17, 2000, administrative order of thisCourt. That
adminigrative order required, implicitly if not explicitly, that the plan to be developed would include a
“methodolog]y] for . .. fairly and expeditioudly dipading] of [the asbestog] civil litigation” W.Va T.CR.

11



26.01. Notwithstanding the specification of trial groupingsfor trials scheduled for September and
November 2001 and the contemplation of additional group trids, the master plan appearsin need of

supplementation if the goals of TCR 26.01 are to be met.

Tobedear, wedo not wishto hdt the processthat hasbeen st in mation with the mester
plan; our actionsinthiscasearemerdy to provide ass sancewith the unquestionably daunting task of trid
management that iscreated by the pendency of the numerousasbestoscases. We note that Respondernt,
to whom thisentire matter was previoudy assgned, isnow asenior-datusjudge. We note further that
Respondent isboth experienced and uniquely qudified to conduct asmany trids, bethey sngleor dl-issue,
as Respondent isdesirous of conducting and astimeand circumgtances permit. We cannot deny, however,
that theoverdl adminigration of thelitigationwill imposeasubstantia adminidrativeburden on Respondent,
especidly giventhisCourt’ sdecisgon that thelitigation must be permitted and encouraged to proceed as
expeditioudy aspossble. We aresamilarly concerned that the heavy adminidrative burden of superviang
these asbestoscaseswould likdly impinge on Respondent’ savail ahility to presdeover asmany of the“dll

issues’ trials as he may choose to try.

Based on theforegoing, we concludethat thefirst master case management order of the
lower court, entered May 24, 2001, should be supplemented so asto sufficiently dispose of the case
management issues contemplated by the order of then Chief Jusice Maynard and TCR 26.01 in conformity

with the following directives:
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1. TheClerk shdl enter the mandate for thiswrit, with the gppropriate order, and such

mandate shall be effective, forthwith.

2. Subject to the limitations hereafter expressly stated and with the consent and
endorsement by order of the Chief Judtice, the supervison of the* asbestos persond injury litigation” filed
in or transferred to and pending in the Circuit Court of Kanawha County, and such additional asbestos
persond injury litigation asisheresfter filed in or trandferred to the Circuit Court of Kanawha County, dl
known asCivil Action No. 01-C-9000, isto be supplemented with theentry of an order (hereinafter the
“assgnment order”) by theChief Justicedesignatingan addiitiond judge (hereinafter the” supervisingjudge’)
towork with, and to have the ass gance of Respondent and such additiond circuit court judgesasmay be

assigned, in the administration of the asbestos litigation.

3. All provisonsof the*Firs Master Case Management Order” entered May 24, 2001,
ghdl remain and beinfull forceandeffect asto dl cases specified and now or heregfter st for trid as“dl-
Issue’ cases under such order, except asand to the extent modified by Respondent or any judge assgned
to presdeover such dl-issuetrids, and except as otherwise expresdy directed herein. Casesthat arenow
or hereafter selected for trial under the all-issues format provided for in the “First Master Case
Management Order” shdl remain subject to the provisons of such order and the cases s ected for such
dl-issuestridsto be conducted by Respondent may be drawn from the entire podl of casesinduded within

Civil Action No. 01-C-9000.

13



Moreover, asto al other cases encompassed by Civil Action No. 01-C-9000, all
provisonsof the“Firs Master Case Management Order” entered May 24, 2000, shal remainand bein
full forceand effect, except asand to the extent modified by the supervisng judge, and except asotherwise

expressly directed herein.

4. Theprovigonsof paragraph 3, “Filing of Cases” of the order of May 24, 2001, are
hereby approved and confirmed, in conformity with the order of the Chief Justice to be entered asa
consaquence of thisaction, which expressgoprova and confirmation isnot to be consdered aderogation

of the effect of any other portion of such order.

5. Respondent snal assurethat the Clerk of the Circuit Court of Kanawha County
trangmitstothesupervisng judgewithintwenty daysafter theentry of theassgnment order acompletelist
of dl cases(by parties, counsd and number) designated for trid under paragraphs 11.1 and 11.2 of the
order of May 24, 2001, asthe September 2001 Trid Group and designated for trid asthe November
2001 Trid Group, including any cases substituted pursuant to the terms of the master plan dlowing for

substitution of plaintiffs.

6. Asadditiond casesaredesgnated under theorder of May 24, 2001, for dl-issuestrids
to occur before Respondent on September 3, 2001, November 12, 2001, January 14, 2002, March 11,
2002, and May 13, 2002, or asasubdtitute for acase previoudy desgnated, Respondent shdl assurethat

the Clerk of the Circuit Court of Kanawha County transmitsto the superviang judge within ten daysafter

14



such designation, thelist of such cases so designated, with acorresponding ligting of parties, counsd, and
action number.

Basad upon the say of dl matters other than discovery in connection with thisCourt's
Issuancein thismaiter of the ruleto show cause order on June 7, 2001, Respondent may need to adjust
the previoudy-scheduled amountsof time between designation of the group and tria for purposes of
discovery and trid preparation asthosetime periods pertainto the third trid groups. Whilewe recognize
that thetime condraints of pre-tria preparation may result in the need to select an dternativetrid datefor
thethird trid groupings, we respectfully expressthe hopethat thetrid date sdlected will remain, or be st

as close as possible to, the January 14, 2002, date provided for in the master plan.

7. Thesupervisingjudgeshdll meet and confer with plaintiffs and defendants’ counsdl in
those cases assigned to Respondent by Order of the Chief Justice dated December 20, 2000, whichthen
have not been designated for trid before Respondent in any of the dl-issuetrid groups, to consder the
number and typeof trias deemed gppropriatethat arein addition to those to betried by Respondent. The
firgt of such meetings shal occur not later than thirty days after the entry of the assgnment order. The
supervisang judge shall dso condder any information then available concerning the selection of casesfor
dl-issuestridsto be presded over by Respondent. At the option of thesupervisng judge, the partiesmay
aso meet and confer onany mattersintheorder of May 24, 2001, generdly goplicableto dl casesto be

thereafter set for trial, upon which the supervising judge or the representatives desire consultation.
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8. By way of example only, gppropriatetrid groups might include, but not belimited to:
(1) casesexpected to be st for trid onMarch 11, 2002, or May 13, 2002, before Judge MacQueen; (2)
casesinvolving the premisesliability theory; (3) the“ sedworker” casesprevioudy et for trid; (4) cases
withissuessusoeptibleto masstrid of dl or mogt parties; (5) casesinvolving commonwork Stes, (6) cases
involving common product exposure; (7) casesinvolving FELA; and (8) caseswhich, by reason of a
particular fact or circumstancesin the case, dlearly requirethe separatetrid of issuesotherwisesuited to
consolidation. Notwithstanding the preservation of objectionsto any group trid concept, counsd and/or
ther representativesareexpected to participatein good faithin al such planning conferenceswith thegod
of asssting the supervisng judge in adopting a plan that the judge considers will properly servethe

objectives of managing this litigation and the legitimate interests of all parties.

9. Withinfifteen daysof theissuance of the mandate herein, counsd for the plaintiffsand
defendants shdl caucus and sdect gppropriate representatives to meet and confer with the supervisng
judgeand givewritten natice of such sdlectionto the supervising judgeforthwith but not | ater thanthree
business daysthereafter. Counsel for any party not selected as arepresentative may furnish to the
supervising judge, and one or more representatives acting as arepresentative of that party, a brief
memorandum of that party’ sposition on suchissues, not to excead ten pages which shdl primarily adadress
adminidrative suggestionsfor casesor issuestobetried inthis process and not be primarily focused on
other pogstionsthe party may wish to assart concerning the propriety of the masslitigation process. Any

such party’ s objections to any phase of the mass litigation process shall not be deemed waived by
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participation of counse intheplanning process, notwithgtanding whether such objectionismadein person

or through written memoranda.

10. The supervisng judge shal report to the Chief Justice asto: (1) the number and
mkeup of trid groups; (2) thenumber of judgesthat will be necessary to try the particular casesor issues,
(3) after consultation with Judge MacQueen, the dates upon which Judge MacQueen would undertake
tridsin addition to those now scheduled to begin on or before May 13, 2002; (4) the manner inwhich
evidencefrom previous and/or subsequent asbestostrialsmay be utilized; (5) such other maitersasmay
begppropriateto expeditioudy andfairly try these casesor issuestherein; and (6) the proposed schedule
for any tridsin addition to those st by the order of May 24, 2001, with aview toward commencing dl
tridsno later than duly 1, 2002, to providefor the expeditious digposa of thelitigation. Such report shall
include copiesof any amendmentsthe supervisng judge has made or expectsto maketo theorder of May

24, 2001, and shall be filed with the Chief Justice within 60 days of the entry of the assignment order.

11. Upon recapt of thereportslast mentioned, the Chief Judtice shal gppoint such number

of judgesto try these cases as is deemed appropriate.

12. Theorder of the Chief Justice entered upon theissuance of themandateinthiscase
ghdl providethat all asbestos casesfiled subsequent to the Motion to Refer filed on June 27, 2000, are
transferred to the Mass Litigation Pand for inclusion in the gppropriate group and asbestos casesfiled

subsequent hereto may, upon appropriate order, be transferred to the Mass Litigation Panel for
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consderation of assgnment to the gppropriatetria group upon mation of aparty, or upon motion of a
member of theMassLLitigation Pand, or upon mation of the supervisng judge or thejudge assigned to hear

any case or trial group.

13. Thesupervisngjudgeshd | confer with and havethe asssance of the Adminigtrative
Director of the Courtsto plan and coordinate with the Chief Justicethe assgnment of ajudge or judges
by the Chief Justiceto try these cases, to make arrangements for available courtrooms and appropriate

equipment, and to arrange for such other matters necessary to try these cases.

14. Wehereby direct the Clerk of the Supreme Court to provide acopy of thisOpinion
to lead counsd for the partiesfrom whom the Clerk hasrecalved pleadings addressng thisMation, to the
MassL.itigation Pand, and to the Clerk of the Circuit Court of Kanawha County who shdl provideacopy
of sameto dl counsd of record inthat civil action desgnated asNo. 01-C-9000 and to dl circuit court

judges.

Having resolved theissues presented to this Court, we hereby issueawrit of mandamus

as moulded.

Writ granted as moul ded.
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