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Dawvis, J., dissenting:

Before the deliverance of the mgority’ s decision herein, an order of adoption was
consdered to beacompletedivestiture of an adoptee sformer familia and legd tiesand the creetion of
auniqueadoptivefamily unit with correspondingly new legd rdaionshipsamong thosefamily members.
The Opinionin the case sub judice, though, not only unsettlesthe once cartain world of adoption, causing
adoptees and adoptersdiketo congtantly question the security of their court-established rights, it dso
contravenesthe preeminent law of this Satewhich dictatesthe gpplicability of new pronouncementsof law.

For these reasons, | respectfully dissent.

A. Finality
Thefirg sourceof contention | havewiththemgority’ sopinionisitsresolutedisregard of
the heretofore understood force and effect of adoption orders: findity. “Fndity isof the utmogt importance
inan adoption.” Stateexrel. Smithv. Abbot, 187 W. Va. 261, 266, 418 S.E.2d 575, 580 (1992).
In this respect, it has been stated that
[t]he most drastic and far-reaching action that can be
taken by a court of equity is to enter a final order of adoption.
Such an order severing the ties between a parent and a child
Is as final, and often as devastating, as though the child had

been delivered at birth to a stranger instead of into the arms
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of his natural mother or father. Custody of children and child
support are mattersthat remain within the breast of the court and are
subject to change and modification solong asachildisaminor. Thisis
not true of adoptions. Once an order of adoption becomesfinad, the
naturd parent isdivested of dl legd rightsand obligationswithrespect to
thechild, and thechildisfreefrom al lega obligations of obedience and
maintenance in repect to them. The child, to dl intents and purposes,
becomesthe child of the person adopting him or her to the sameextent as
iIf the child had been born to the adopting parent in lawful wedlock.

14A Michie' s Jurisprudence Parent and Child 8§ 27, at 285 (2001) (emphasis added) (footnote
omitted). These sentiments are echoed by the adoption law of this State which proclaims that

[u]pon the entry of [an] order of adoption, any person previoudy
entitled to parenta rights, any parent or parents by any previouslegd
adoption, and thelined or collatera kindred of any such person, parent
or parents, except any such person or parent who isthe husband or wife
of the petitioner for adoption, shdl be divested of dl legd rights induding
theright of inheritancefrom or through the adopted child under the Satutes
of descent and distribution of this State, and shall be divested of all
obligationsin respect to the said adopted child, and the said adopted child
shall be free from all legal obligations, including obedience and
maintenance, in repect to such person, parent or parents. From and after
the entry of such order of adoption, the adopted child shall be, to all
intentsand for al purposes, thelegitimateissue of the person or persons
S0 adopting him or her and shdl beentitied to dl therightsand privileges
and subject todl the obligationsof anaturd child of such adopting parent
or parents.

W. Va Code § 48-4-11(a) (1984) (Repl. VVal. 1999). Accord W. Va. Code 8 48-4-9(d) (1997) (Repl.
Vol. 1999). Likewise, the culmination of an adoption proceeding, which is evidenced by the order of
adoption, is held to be inviolate, except in certain enumerated, and quite limited, circumstances:
(& Anorder or decreeof adoptionisafinal order for purposes
of gpped to the supreme court of appeds on the date when the order is
entered. Anorder or decree of adoption for any other purposeisfind

upon theexpiration of thetimefor filing an goped when no goped isfiled
or when an gpped isnot timdly filed, or upon the date of the denia or
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dismissal of any appeal which has been timely filed.

(b) Anorder or decree of adoption may not be vacated, on any
ground, if apetition to vacate the judgment isfiled more than Sx months
after the date the order isfinal.

(¢) If achalengeisbrought within the sx-month period by an
individua who did not receive proper noticeof the proceedings pursuant
tothe provisonsof thischapter, the court shdl deny thechdlenge, unless
theindividud provesby dear and convincing evidencethat the decresor
order isnot in the best interest of the child.

(d) A decree or order entered under this chapter may not be
vacated or set ad de upon gpplication of aperson who waived notice, or
who was properly served with notice pursuant to this chapter and falled
to respond or gppeer, filean answer or fileadam of paternity within the
time allowed.

(e) A decree or order entered under this chapter may not be
vacated or st ad de upon gpplication of aperson dleging thereisafalure
to comply with an agreement for vigitation or communication with the
adopted child: Provided, That thecourt may hear apetitionto enforcethe
agreement, inwhich casethe court shdl determinewhether enforcement
of theagreement would serve the best interests of the child. The court
may, initssolediscretion, condder the postion of achild of theageand
maturity to express such position to the court.

(f) Thesupreme court of gopedsshdl congder and issuerulings
on any petition for appeal from an order or decree of adoption and
petitions for appeal from any other order entered pursuant to the
provisonsof thisarticle as expeditioudy aspossble. Thecircuit court
shdl congder and issuerulings on any petition filed to vacate an order or
decree of adoption and any other pleadings or petitionsfiled in connection
with any adoption proceeding as expeditiously as possible.

(9) Whenany minor hasbeen adopted, heor shemay, withinone
year after becoming of age, sgn, sed and acknowledge before proper
authority, inthe county inwhich the order of adoption was mede, adissant
from such adoption, and filesuch ingrument of dissent intheoffice of the
clerk of thecircuit court which granted said adoption. Thedlerk of the
county commisson of such county and thecircuit clerk shdl record and
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index the same. Theadoption shdl be vacated upon thefiling of such
instrument of dissent.

W. Va. Code § 48-4-12 (1997) (Repl. Vol. 1999).

Asisevidenced by the above-quoted authorities, once the proceedings surrounding an
adoption have been conduded, the ultimate import of the court’ sfind order of adoptionisjust that---to
serveasafina and complete resolution of the adoptee’ sformer and forthcoming familial and lega
relaionships, thereby providing him/her with the comfort and knowledge of future cartainty. Despitethis
legidatively intended result, however, themgority of this Court has, in just one Opinion, completely
obviated thesecurity attending the.cond usion of adoption proceedingsby alowing grandparents, who hed

no prior order of visitation, to petition the court for such an order a any time, even after theentry of afind

Thisfact issignificant as both the grandparent visitation statutes and the adoption laws
suggest that agrandparent who has previoudy been granted vistation with hisher grandchild hes a least
nomind rightsto continue such ardationship following the grandchild’ sadoption. SeeW. Va Code §848-
2B-9 (1998) (Repl. Vol. 1999) (nating, in subsection (a), thet “[t]he remarriage of the custodid parent of
achild doesnot affect theauthority of adircuit court to grant reasonable vidtation to any grandparent,” but
further admonishing, in subsection (b), thet “[i]f achild whoissubject toavigtation order under thisarticle
Islater adopted, the order for grandparent vistation is autometically vacated when the order for adoption
isentered, unlessthe adopting parent isastepparent, grandparent or other relative of thechild”); W.Va
Code 848-4-8(8)(3) (1997) (Repl. Val. 1999) (requiring notice of adoption begivento“[a]ny person
other thanthe petitioner ... . who hasvistation rightswith the child under an exigting court order issued by
acourt inthisor ancther gate’); W. Va Code § 48-4-12(¢) (1997) (Repl. Vol. 1999) (obsarving thet “[&
decreeor order [of adoption] may not bevacated or set asde upon gpplication of aperson dleging there
isafallureto comply with an agreement for visitation or communication with the adopted child,” but
alowing “[t]hat the court may hear apetition to enforce the agreement, in which case the court shall
determinewhether enforcement of the agreement would servethe best interests of thechild”). But
compareW. Va Code § 48-2B-3(1998) (Repl. Vol. 1999) (* A grandparent of achild resdingin this
date may, by maotion or petition, make gpplication to the circuit court of the county in which that child
resdesfor an order granting vigtation with hisor her grandchild.”) with W. Va. Code § 48-2B-7(c)

(continued...)



adoption order.

By reaching the decision announced heraein, themgority has permitted grandparents, in
generd, to petition courtsfor vidtation with thar former grandchildren after their familid relationship has
been terminated as aresult of the grandchild’ sadoption. SeeW. Va Code § 48-4-11(a) (explaining
changeinfamilid relationships upon entry of find adoption order). Astheadoptionwill havelikewise
divested theseformer grandparents of their kinshipwith thair former grandchild, however, they Smply
would have no sanding under the governing Satutesto pursue such adam---asmpleobservaion which
the Court’ s Opinion deftly ignores. Seeid. Seealso W. Va Code § 48-2B-2(2) (1998) (Repl. Val.
1999) (defining “[g]randparent” as“abiologica grandparent, aperson married or previoudy marriedto
abiologicad grandparent, or aperson who hasprevioudy been granted custody of the parent of aminor
childwithwhom vidtationissought”, but omitting aformer grandparent fromsuch definition). | findthis
result to be particularly absurd considering the mgority’ s lengthy discussion of the respondent
grandparents standinginthecasesubjudice, seesupra Section 1A, and their ultimate finding of such
standing in spite of therespondents’ son’ srelinquishment of hisparentd rightsand their grandchild’'s

subsequent adoption.

!(...continued)
(1998) (Repl. Val. 1999) (suggesting that petition for grandparent vistation will not be granted in certain
circumstances where “thereisa presumption that visitation privileges need not be extended to the
grandparent if the parent through whom the grandparent isrd ated tothegrandchild. . . exercisesvigtation
privilegeswith the child thet would alow participation in the vigtation by the grandparent if the parent o
chose’).



Moreover, my colleaguessuggest, at theend of SectionI11.A of themgjority Opinion,
supra, thet the L egid ature coul d have amended the adopti on Statutesto address the present scenarioand
thet their faillure to do S0 necessitates reliance solely on the grandparent vistation Satutes. SeeW. Va
Code § 48-2B-1 (1998) (Repl. Vol 1999) (providing that “[it isthe expressintent of the Legidature that
the provisonsfor grandparent vistation that areset forthin thisarticdleareexclusve’). Nather do| agree
withthisconcluson. Rather, | am of the opinion that the long-standing rule of Statutory construction
resolves this quandary: inclusio unius et excluso alterius. Thisdoctrine, which meansthat “‘“one
Isthe excdluson of theotherd,]” . . . informs courts to exclude from operation thoseitems nat included in
thelist of dementsthat are given effect expresdy by statutory language.’” Keatleyv. Mercer County
Bd. of Educ., 200 W. Va. 487, 491 n.6, 490 S.E.2d 306, 310 n.6 (1997) (quoting Sate ex rel. Roy
Allen S v. Sone, 196 W. Va 624, 630 n.11, 474 S.E.2d 554, 560 n.11 (1996)). Accord Satev.

Lewis, 195 W. Va. 282, 288 n.12, 465 S.E.2d 384, 390 n.12 (1995).

Becausetheadoption satutesat issueherein do, infact, addresstheissue of grandparent
viditation in adoption proceedings’it ssemsto methat the Legidature srefusal to pesk further on thistopic
indicatesitsdecisontofored oseany further interventionin adoption proceedingsby grandparentsor other
individua swho seek to assart apurported right to vigtation with theadoptee. Given thet the respondents
damdoesnot comewithin the rubric of intervenors contemplated by the adoption Satutes, | would submit

thet they lack ganding to pursuevisitation with Alexander David and thet thefinal order of adoption should

’SeeW. Va. Code § 48-4-8(a)(3); W. Va. Code § 48-4-12(¢e). For adiscussion of the
pertinent language of these statutes see supra note 1.
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bed lowed to remain undisturbed by further proceedingsthat arenot sanctioned by thegoverning Satutory

law.

B. Prospective Application

The second issue on which | part company with my brethren hereinisthe proposed
gpplication of theingant Opinion. Whilemy colleagues adhereto the belief that thisdecison should be
given refroactive effect, the gpplicablelaw supports only the praospective gpplication of the Court’ shalding.
Typicaly, the prospective/retroactive dilemmais resolved through the contemplation of several factors

In determining whether to extend full retroactivity, thefollowing
factorsareto be consdered: First, the nature of the substantiveissue
overruled must bedetermined. If theissueinvolvesatraditiondly settled
areaof law, such as contracts or property asdidtinguished fromtorts, and
the new rulewas not clearly foreshadowed, then retroactivity isless
judtified. Second, wheretheoverruled decisonded swith procedurd law
rather than substantive, retroactivity ordinarily will be more readily
accorded. Third, commonlaw decisons whenoverruled, may resultin
the overruling decison baing given retroactive effect, Sncethe subgantive
Issue usudly hasanarrower impact andislikdy toinvolvefewer parties.
Fourth, where, on the other hand, substantial public issues are
involved, arising from statutory or constitutional
interpretations that represent a clear departure from prior
precedent, prospective application will ordinarily be favored.
Fifth, the more radically the new decision departs from
previous substantive law, the greater the need for limiting
retroactivity. Findly, this Court will aso ook to the precedent of other
courtswhich have determined the retroactive/progpective questioninthe
same area of the law in their overruling decisions.

Syl. pt. 5, Bradley v. Appalachian Power Co., 163 W. Va. 332, 256 S.E.2d 879 (1979) (emphasis
added). Among theseenumerated criteria, | am most concerned with the fourth and fifth factorswhich
addressthedifficultiesattending themgority’ sdecisoninthiscaseinsofar asit representsadramatic
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departure from the existing statutory law regulating adoptions and grandparental visitation rights.

In the proceedings underlying the instant appedl, it appearsthat Alexander David's
biologica parents, Carol Jo L. and David Allen C., complied with the Satutory requirementsfor obtaining
consent to and giving natice of Brandon L.’ s prospective adoption of hisstepson. SeeW. Va Code §48-
4-3(1997) (Repl. Val. 1999) (ddlineating personsfrom whom consent to adopt isrequired); W. Va Code
848-4-8 (1997) (Repl. Val. 1999) (listing individuals entitled to notice of adoption proceedings).
Nowhereinthese gatutes, however, istherearequirement that personsin the position of the respondent
grandparents, who did not have any court-established rightsto vigtation with their grandson, mugt givethar
consent to such anadoption or be notified of the proceedingstherein. Thus it gppearsthat the partiesto
Alexander David' sadoption proceadings complied with the law then in exisenceand, asaresult thereof,
should have been able to enjoy the protections provided thereby uponthar conduson. See, eg., W. Va
Code § 48-4-11(g) (describing findlity of adoption proceedings). Themgjority’ sdecison in the case sub
judice, though, usurpsany rdiance Caral Jo L., David Allen C., or Brandon L., not to mention Alexander
David, could reasonably have placed upon thefina resolution of Alexander David’ sadoption by creating,

in the child’ s grandparents, rights not heretofore contained in the applicable statutory law.

By dlowing retroactive gpplication of theingtant decison, the mgority has effectivey
amended thegtatutory law governing both adoption and grandparents vistationrightstoincludeaclass
of grandparentsnever contemplated by either of thesepromulgations. Primarily, the consent and notice

provisions of the adoption laws of this State are designed to shield parents and children alike from
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difficultiesthat may arise when personswho have protected interests have not been made partiesto such
proceedings. Perhgpsno casein thisCourt’ srecent history illustratesthis point more poignantly than
Kessdl v. Leavitt, 204 W. Va. 95, 511 SE.2d 720 (1998), cert. denied, 525 U.S. 1142, 119 S. Ct.
1035, 143 L. Ed. 2d 43 (1999), wherein abiologica mother’ sfailureto natify her child shiologica father
of their son’ sadoption resulted in protracted litigation in this Court on daims of tortiousinterferenceand
fraud nearly seven yearsafter the child’ shirth and when the child’ sadoptive fate had long been sedled.
Asfurther insuranceagaing late-asserted daims, the Legidature hasadditionally induded withinthelist of
those personsentitled to notice of adoption proceedings“[@ny person . . . who hasvigtation rightswith
the child under an existing court order issued by acourt in thisor another sate” W. Va Code § 48-4-
8(a)(3). Smilarly, inthe off chancethat such personsather have not been properly notified or that the
vigtation order has not been effectivein securing vidtation with the adoptee podt-adoption, theseindividuals
aredlowed arare opportunity to seek relief fromthe court in an otherwisefindized matter. SeeW. Va
Code 848-4-12(e). When, however, thevirtud floodgates are opened to dlow grandparents, such asthe
respondentsherain, to request vigtation rightsfollowing the condus on of adoption proceedingswherethey
had no pre-existing right thereto, the scope of personswith protected interests contemplated by thisState's
adoption laws has been compromised and anovd gpplication of the law hasbeen cregted. Both of these

results dictate giving the majority’ s Opinion prospective effect.

Moreover, the Court’ sdecison herein dradtically changesthe scope of personsentitied to
pursue vigtation in accordance with the grandparents  vistation statutes. Asl discussed in Section A,

upra, theentry of afina order of adoption effectively changesthelegd andfamilid relationshipsof the
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partiesthereto by divesting the pre-adoption lineages and obligations and replacing them with tiesindicative
of the post-adoption Sate of affars. Among the divestituresthat take placein the course of an adoption
arethoseof “thelined or collaterd kindred of any” person who was previoudy entitled to parentd rights.
W. Va Code§48-4-11(a). Thus asaresult of Brandon L.’ sadoption of Alexander David, David Allen
C.’sparenta rightsto his son were relinquished and those rights of his parents, the respondent
grandparents, if any such rightsexigted, werelikewise extinguished. Theeffect of themgority’ sholding,
however, has been to miraculoudly restore the respondents’ sformer kinship status asthe child's
grandparents upon the Court’ sdecigon to grant them sanding to pursuetharr daimsfor vigtationwith thar
former grandson. Accordingly, then, the magority’ s Opinionwill have the effect of expanding the
Legdaure sddinition of a“grandparent” to ind udethose personswho formerly enjoyed that datusdespite
the subsequent adoption of their grandchild and their divestiture of such familiad statusby the statutes
governingthat adoption. Cf. W. Va Code§848-2B-2(2). Sncethisdterationinthegrandparent vidtation
datutesa o representsadrameati c departurefromthe previoudy established law inthisfidd, themgority’ s

pronouncement thereof should be applied prospectively only.

Accordingly, for theforegoing reasons, | repectfully dissent. | amauthorized to Satethat

Justice Maynard joins me in this dissenting opinion.
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