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SYLLABUS

“In determining whether to entertain and issuethewrit of prohibitionfor casesnotinvolving
an absenceof juridiction but only whereit isdamed thet thelower tribund exceeded itslegitimeate powers,
this Court will examinefivefactors (1) whether the party seeking the writ has no other adequate means,
such asdirect apped, to obtain the desired relief; (2) whether the petitioner will be damaged or prejudiced
inaway that isnot correctable on gpped; (3) whether thelower tribund’ sorder isclearly erroneousas
amatter of law; (4) whether thelower tribunal’ sorder isan oft repeated error or manifests persstent
disregardfor elther procedurd or subgtantivelaw; and (5) whether thelower tribuna’ sorder raisesnew
andimportant problemsor issuesof law of firs impresson. Thesefactorsaregenerd guiddinestha serve
asaussful garting point for determining whether adiscretionary writ of prohibition shouldissue: Although
al fivefactorsneed not besatisfied, it isclear that the third factor, the existence of clear error asametter
of law, should be given substantial weight.” Syllabus Point 4, Sate exrel. Hoover v. Berger, 199

W.Va. 12, 483 S.E.2d 12 (1996).



Per Curiam:

Intheindant case we are asked to examine a February 2, 2001 order of the Circuit Court
of Regh County. Inthet order, thecircuit court dlowed athird party tointerveneinadivorceaction, and
then entered an ex partetemporary order giving custody of theparties' two childrentothethird party.
Themoather of the children has now petitioned this Court to hdt the enforcement of the circuit court’ sorder.

After carefully examining the arguments presented by the parties, and the particular facts
intherecord, wefind thet the third party failed to establish anding to intervene in the underlying divorce

action. Accordingly, as set forth below, we grant awrit of prohibition.

l.

The petitioner, DeniseL.B., and Mark B. weremarried in 1990, and for most of their
married liferesded in Beckley, West Virginia, where Mark maintained adentd practice. They arethe
parents of two children, Christopher (age 7) and Marie Katherine (age 5).

InJuly 1999, Mark sustained asevere head injury, and for atime after theinjury wasin
acoma. Helater regained consciousness, and hasundergone substantid rehabilitation. Mark continues
to have sgnificant cognitive and physicd limitations, and currently resdesin Martindourg, West Virginia
with his mother and guardian/conservator, respondent Martha B.

Shortly after Mark wasinjured, in August 1999, Denise moved to Morgantown, West
Virginlawhereher mother resdes. OnMarch 23, 2000, Denisefiled acomplaint for divorceinthe Circuit

Court of Raleigh County, West Virginia



During the course of the divorce proceedings, aguardian ad litemwas gppointed to
represent theinterestsof theparties' two children. After conducting aninvestigation, theguardianad litem
aleged that Denise had prevented the children from visting thar father Mark snce his July 1999 injury.
Furthermore, the guardian ad litemaleged that Denise had told the children that their father was dead,
and had d o indructed teachersand counsdorsfor the childrenthat they weresmilarly totdll thechildren
their father was dead.

On February 2, 2001, thefamily law magter overseeing the divorce procesdingsin Beckley
conducted by tel ephonewhat was gpparently intended to be aroutine satus conference. Instead, at that
telephone conference, athird party gppeared by tel ephone and presented to the family law master an
emergency motion to intervene in the divorce action and a motion to take custody of the two children.

Thethird party isrespondent Sherry L., thesster of Mark, who residesin Martingourg,

West Virginia. Appearing with her attorney by telephone, Sherry L. sought to intervenein the divorce

actionbetween Denissand Mark. Althoughthechildrenwereresdingwiththeir materna grandmotherin

Morgantown, Sherry L. aso sought an emergency ex parte order pursuant to W.Va. Code, 48-2-13(e)

fromthefamily law magter giving her custody of thetwo children. The atorneysfor both Deniseand for

Mark’ s consarvator/guardian indicated that they were surprised by the mations. Theaitorney for Denise

objected; theatorney for Mark’ sconsarvator/guardian sated that whilehehad not had achanceto consult

with his client, he believed that his client would be amenable to Sherry L. taking custody of the childre
With the exception of ahandful of brief questions asked of Sherry L., nowitnessesor

exhibits were offered at the telephonic hearing. Moreover, no evidence or argument was presented



regarding Sherry L.’ sstanding to intervene. Instead, evidence was proffered, by the attorneys and the
guardian ad litem, primarily on the question of custody.

At the hearing, the guardian ad litemfor the children expressed that she had reservetions
regarding the children continuing to remainin Denise' scustody.! She stated that Denisewas currently
employed and living inVirginia, thet the children wereleft with therr grandmother in Morgantown, and that
Denisswould occasondly vigt the children onweekends. Shebdieved thet Denise sand Mark’ sfamilies
hed become* palarized’ inaway that was psychologicaly harmful to the children. She recommended thet
itwould beinthebest interests of the children thet they recaive psychologica sarvicesto preparethem for
the knowledge that their father was still living.

The guardian ad litemaso indicated to the family law master that shewas of the belief
that Denise might removethe children from West Virginia-- gpparently in an attempt to defeat West
Virginid sjuridiction over theissue of the custody of the children. Accordingly, she recommended that

the children be immediately transferred from Morgantown to the custody of Sherry L. in Martinsburg.?

‘Counsd for the petitioner characterizesthe guardian ad litem' stestimony assuggestiveof thefact
that the guardian ad litemwas* ether mentally ungtable or under theinfluence of mind dtering medication,”
and contendsthat the* entire proceading wasmarred by illegditiesand failed to follow the prescribed rules
of evidence or procedure.”

After acareful review of the hearing transcript, wefind no evidence supportiveof counsd’ sill-
considered characterizations.

The guardian ad litem based her recommendation, in part, upon this Court’s holding in
Arbogast v. Arbogast, 174 W.Va. 498, 327 S.E.2d 675 (1984). In Arbogast, the Court addressed
adtuation whereamother repeatedly refused to dlow thefather or paternd grandparentsto visit with the
paties child. Wefound the mother’ sactionstobe“reprenengble,” and sated that “[a mother’s‘very
act of preventing . . . children of tender agefrom seeing and being with ther father isan act soinconsstent
withthebest interestsof thechildren asto, per se, raiseastrong probability thet themother isunfit to act
ascustodial parent.’” Arbogast, 174 W.Va at 505, 327 S.E.2d at 682-83, quoting Entwistle v.

(continued...)



On February 2, 2001, thefamily law madter forwarded arecommended order to the drcuit
court recommending that Sherry L. spetition to intervenebe granted. Inthe order, thefamily law magter
asofound that thetwo children were notinthe care of ether natural parent, but rather in the custody of
their materna grandmother. Thefamily law magter further found that Denise, who had been living and
workingin Virginia, had been vigting the children“dmog every weskend.” Thefamily law magter found
Shary L. tobeafit and proper person to have custody of thetwo children. She therefore recommended
that temporary custody of thechildren begranted to Sherry L., that Denisebegiven vistaionrightsto the
children, and that Mark be denied vigtation until the children had received independent psychologica
counsding. Ladly, thefamily law master recommended that afull evidentiary hearing on the custodly of the
children be held within 20 days.

Thedrcuit court entered an order adopting thefamily law master’ srecommendationsthat

same day.?

%(....continued)
Entwistle, 61 A.D.2d 380, 384-385, 402 N.Y.S.2d 213, 216 (1978).

*On February 8, 2001, Denisefiled a“Verified Petition for Emergency Ex Parte Order” inthe
Circuit Court of SpotsylvaniaCounty, Virginia, sasking anemergency order fromthe Virginiacourt giving
her custody of the parties’ two children. The petition was goparently filed pursuant to the VirginiaUniform
Child Custody Jurisdiction Act.

Inthe petition, Denise contended that theWest Virginiacdircuit court, initsFebruary 2, 2001 order,
hed falled to make afinding of an “immediate and irreparable injury asrequired for an ex parte order”
under West Virginialaw. Shefurther contended that the children had “ sgnificant connectionswith the
Commonwedth of Virginiaand thereisavaladein Virginiasubgantia evidence concarning thechildren's
present or future care, protection, training and personal relationships.”

OnMarch1, 2001, aVirginiadreuit judge refused to grant Denise anemergency order, conduding
that “theWest Virginiacourt had ajurisdictiond bassforitsorder].]” TheVirginiajudge dso found thet
“the contacts between the parties, ther children, and Raeigh County, West Virginia, are subgtantid, and
considerably stronger than their nexuswith SpotsylvaniaCounty, [] Virginia” Thecourt therefore

(continued...)



Denissthenfiled theingant petition for awrit of mandamusor writ of prohibition, to halt

the enforcement of the circuit court’s February 2, 2001 order.

.

Intheingtant case, the petitioner seeksto prohibit the enforcement of the circuit court's
February 2, 2001 order.* Wemust first determinewhether prohibition isappropriatein theinstant case.
“Therationdebehind awrit of prohibition isthat by issuing certain ordersthetrid court has exceeded its
jurisdiction, thus making prohibition appropriate.” Sateexrd. Allenv. Bedell, 193W.Va. 32, 36,
454 SE.2d 77,81 (1994) (Cleckley, J., concurring). Assuch, “writsof prohibition. . . provideadrastic
remedy to be invoked only in extraordinary situations.” 193 W.Va. at 37, 454 S.E.2d at 82.

Therearefivefactorsthat thisCourt will consder in determining whether it isappropriate
to issue awrit of prohibition:

In determining whether to entertain and issuethewrrit of prohibition for
casesnotinvolving anabsenceof jurisdiction but only whereitisclamed

that the lower tribunal exceeded itslegitimate powers, this Court will
examinefivefactors (1) whether the party seeking thewrit hasno other

%(...continued)
conduded that it would violate the purpose and intent of the Uniform Child Custody Jurisdiction Act for
theVirginiacourt to enter custody ordersin conflict with those previoudy madeinaWest VirginiaCourt.

“The petitioner contendsthat awrit of prohibitioniswarranted because the circuit court’ s order
was“void abinitio” sncetherewas no finding of abuse or neglect of the children. The petitioner Ao
contends that prohibition iswarranted because abuse and neglect determinations were outside the
juridiction of thefamily law madter. Alternatively, the petitioner contendsthat this Court shouldissue a
writ of mandamus directing the circuit court to amend or set asde the February 2, 2001 order, and that
the circuit court should be enjoined from conducting further proceedings.

Asset forth in the text, we grant the petitioner awrit of prohibition on another ground. We
therefore decline to address the grounds raised in the petitioner’s brief.

5



adequate means, such asdirect gpped, to obtainthedesred rdief; (2)
whether the petitioner will be damaged or pregjudiced inaway thet isnot
correctable on apped; (3) whether the lower tribund’ sorder isclearly
erroneousasameatter of law; (4) whether thelower tribund’ sorder isan
oft repegted error or manifests persastent disregardfor ether procedurd
or subgtantivelaw; and (5) whether thelower tribund’ sorder raises new
and important problemsor issues of law of firg impresson. Thesefactors
aregenerd guiddinesthat serveasaussful garting point for determining
whether adiscretionary writ of prohibition shouldissue. Although dl five
factorsneed not be satidfied, it isclear that thethird factor, the existence
of clear error as a matter of law, should be given substantial weight.

Syllabus Point 4, State ex rel. Hoover v. Berger, 199 W.Va. 12, 483 S.E.2d 12 (W.Va. 1996).
Intheingtant action, wearereviewing thecircuit court’ sentry of anorder giving Sherry L.

theright to intervenein Deniseand Mark’ sdivorce, and further granting her an ex partetemporary order

dteringthecustody of achildinadivorce action. Such ex partetemporary orders during the pendency

of adivorce are authorized by W.Va. Code, 48-2-13(e)(1)(B) [1993] which states, in pertinent part:

(e) Anex pateorder granting dl or part of therdief provided for inthis
section may begranted without written or ord noticeto theadverse party
If:

(1) It appears from specific facts shown by affidavit or by the verified
complaint that immediate and irreparableinjury, lossor damagewill reult
to the applicant before the adverse party or such party’ sattorney can be
heard in opposition. The potential injury, loss or damage may be
anticipated when thefollowing conditionsexist: Provided, That the
following list of conditionsis not exclusive: . . .

(B) The adverse party ispreparing to quit the tatewith
aminor child or children of the parties, thusdeprivingthe
court of jurisdiction in the matter of child custody; . . .



Clearly, under W.Va. Code, 48-2-13(€)(1)(B), provided that the gppropriate partiesand factsare before
the court, acourt would have the authority to enter an ex parte temporary order granting achange of
custody of minor children.

Wethereforefocus our examingtion in thiscase upon thestanding of Sherry L. tointervene
inthedivorceaction between Deniseand Mark to obtain an ex partetemporary order pursuant to W.Va.
Code, 48-2-13(6)(1)(B). Therespondentsindicatethat Sherry L. isauthorized tointervenein the divorce
action by W.Va. Code, 48-11-103(2) [1999], agtatute entitled “ Partiesto an action under thisarticle,”
which states in pertinent part and with emphasis added:

In exceptiond casesthe court may, initsdiscretion, grant permisson to

interveneto other persons or public agencieswhose participationin the

proceedings under thisarticleit determinesis likely to serve the

child’'s best interests.

Thedauteisthereforeclear that interventionisallowed only for the purpose of proceedings* under this
article’ -- in other words, Article 11 of Chapter 48.

Article 11 of Chapter 48 of the Code was designed by the Legidatureto “ sef[] forth
prina plesgoverning theal ocation of custodia and decison-making respongbility for aminor childwhen
the parents do not livetogether.” W.Va. Code, 48-11-101(a) [1999]. Werecognizethat while Article
11 establishes extengve procedures regarding the custody and parenting of children, it lso specificaly
states that other persons may intervene in exceptional cases only for proceedings under Article 11.

Inthe ingant case, Sherry L. sought to intervene to obtain an ex parte temporary order

pursuant to W.Va. Code, 48-2-13(€)(1)(B) -- or, in other words, to participatein proceedings under

Article 2 of Chapter 48. We do not believe that thisintervention was authorized by the Legidature.



Accordingly, applying thethird factor of Sateexre. Hoover v. Berger, supra, wefind that Sherry
L.’ sattempt to intervene pursuant to W.Va. Code, 48-11-103(2) to obtain an ex parte temporary order
under W.Va. Code, 48-2-13(e)(1)(B) was clearly erroneous as a matter of law.

In our analysisunder Sate ex rel. Hoover v. Berger, we aso consder whether the
party seeking thewrit hasno other adequate means, such asdirect appesdl, to obtain thedesired relief.
W.Va. Code, 48-2-13(g) [1993] specificdly Satesthat “[n]o order granting temporary relief may bethe
subject of anapped or apetitionfor review.” W.Va. Code, 48-2-13(f) [1993] does, however, dlow a
party to chalenge an ex partetemporary order by seeking afull evidentiary hearing beforethefamily law
magter within 20 daysof theentry of theorder. Intheingtant case, thefamily law master did requirethe
patiesto st ahearing for afull evidentiary heering within 20 days. However, we bdieve that when athird
party without gpparent Sanding intervenesin an action between ahusband and wifeto dter the custodia

arrangements of infant children, a 20-day delay may not be an adequate means of obtaining relief.

[1.

Accordingly, we condude on therecord before usthet Sherry L. did not establish sanding
tointerveneinthedivorce of DeniseL.B. and Mark B. for purposes of obtaining anex partetemporary
order under W.Va. Code, 48-2-13(e)(1)(B). Wetherefore grant the petitioner awrit of prohibition,
barring enforcement of the circuit court’s February 2, 2001 order.

Writ Granted as Moul ded.



