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SYLLABUS

“ThisCourt reviewsthedrcuit court’ sfind order and ultimate disposition under an abuse
of discretion stlandard. Wereview chdlengesto findings of fact under aclearly erroneous sandards;
conclusonsof law arereviewed denovo.” SyllabusPoint 4, Burgessv. Porterfied, 196 W. Va. 178,

469 S.E.2d 114 (1996).



Per Curiam:

Thisisan gpped by Chester DeNoone and PatriciaDeNoone, hiswife, from an order of
the Circuit Court of Hampshire County, which declared that they werenot entitled to usearoadway which
ranfromther property over an easement to apublic road, State Route 29. In reaching the decision, the
circuit court concluded that the easement, which had previously been enjoyed by the appellants

predecessors in interest, had been terminated by abandonment and adverse possession.

Onapped, thegppd lantscdam that both thefindingsand condusonsmade by thearcuit
court wereerroneous and that consequently therulingwaserroneous. They dsocdamthat thecourt faled

to join an indispensable party, and that the court erred in assessing them attorney fees and costs.

l.
FACTS
OnMay 8, 2000, DennisG. Largent, |1, sold one of the gppdlants, PatriciaA. DeNoone,
two parcdsof red estatelocated in Hampshire County. In the deed trandferring the parcdls, Mr. Largent
aso conveyed to PatriciaA. DeNoone a 30-foot-wide, nonexclusive, right-of-way which ran from the
property conveyedto StateRoute 29. Theright-of-way wasnon-exclusveintha Mr. Largent, ingranting
theright-of-way, reserved to himsdf theright to use the same right-of-way to maintain accessto certain

property which heretained. Theright-of-way ran over rea estate owned by the appelleesin this



proceeding, William Grant Wdlsand Ruby M. Walls, hiswife, and JenningsWatts, Jr. and Deborah L.

Watts, hiswife.

Following the DeNoone purchase of thered estate, William Grant Walsand hiswife, and
JenningsWats, Jr., and hiswife gpparently learned that the DeNloonesintended to subdivide, or develop,
thered edtate, and on July 17, 2000, they indtituted the present action in the Circuit Court of Hampshire
County againgt the DeNoones. They did not join Dennis G. Largent, |1, asaparty defendant. Intheir
complaint, they alleged thet the right-of-wiay which the DeNoones daimed wasnat aright-of-way for the
benefit of the DelNoone property but was, instead, aright-of-way to provide accessto acemetery which
waslocated between State Route 29 and the DeNoone property. They aso assarted that the right-of-way
was not 30 feet wideand that it could not be used to service asubdivison sncesuch ause of arcadway
lessthan 30 feet inwidth would violate Hamypshire County Subdivison Ordinances. They prayed that the
court declarethat the subject roadway wasnot aright-of-way over their property for the benefit of the
DeNoonered esate, and they d o prayed that the DeNoones and their successorsbeenjoined fromusing

it for access to their property. Lastly, they sought attorney fees and costs.

The DeNoonesfiled an answer and various documents, and by agreement of the parties,
the matter wastried by the Circuit Court of Hampshire County Sttingwithout ajury. Inthecourseof the
trid, extengveevidencewasintroduced relating to the prior ownership of the DeNoonered etate, and

also the real estate owned by William Grant Walls and his wife, and Jennings Watts, Jr., and his wife.



Theevidence showed that theright-of-way had been usad asameans of ingressand egress
to what becamethe DeNoone property from thelate 1800'suntil sometimeinthe1950's. Inearly 1955,
Robert S. Weaver and Freda Weaver purchased what became the DeNoone property. The Weavers
goparently usad it only for recreationd purposesand did not resde uponit full time. At somepointinthe
late 1950's, a gate was placed across the right-of-way, apparently at the entrance to the DeNoone
property. Therewas substantial evidencethat after the gate was erected, Mr. Weaver would use what
becamethe DelNoone property onweekends, but that hewould sop hisvehiclea the gateand get out and
walk theregt of theway by ather dimbing thegateor waking aroundit. Thiscontinued until Mr. Weaver
became sck and was hospitdized in gpproximatdy 1979 or 1980. Subsequently, Mr. Weaver died, and
theheir of hiswidow, oneCatherineL. Levi, sold thewhat becamethe DeNoone property to DennisG.
Largent, 11, on September 16, 1993. Mr. Largent, when the property was being shown for sde, obsarved
aredtor traveling on theright-of-way on severd occasons. It gppearsthat Mr. Largent timbered what
became the DeNoone property and was sued by Mr. Waitsin gpproximatdy 1995 for causng damage
to theroadway during thetimbering operation. Mr. Largent prevailedinthat lawvsuit. Thetestimony of Mr.
Largent wasthat Mr. Wettsdid not makeaclamin 1995 that he, Largent, did not own theright-of-way
or havearight of accessonit from State Route 29. Mr. Largent d o tedtified that hewasfamiliar with the
gate a the boundary of what became the DeNoone property, and thet he, himsdif, had replaced the existing

gate with a gate of hisown.

William Grant Wadlls, oneof the partieswho brought the action, testified that he purchased

hisproperty in 1974, and that hehad previoudy observed Mr. Weaver goingin and out of what became
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the DelNoone property, but that Mr. Weaver would park hisvehicle a agate and would proceed on foot.
Mr. Weaver diedin 1981, and Mr. Wdlsnever saw Mr. Weaver’ swidow on the property again. Soan
Miller, whasefamily had previoudy lived on what becamethe DeNoone property, testified thet hisfamily
hed inthe past used theroad in question for accessto their home, but that he had driven down thercadway
and found the gatelocked in approximately 1967 and in approximately 1980. Timothy C. Wallstestified
that therewere two gates on the roadway near the boundary of what becamethe DeNoone property. The
first gatewaslocked. Heindicated that between thetwo gatesthere wereweedsand grassgrowing, but
notrees. Hewasnot certainwho had put up the gates, whether it was Mr. Weaver, the previous owner
of the DeNoone property, or aMr. Buckbee, aprior owner of one of the parcds over which the right-of-
way passed. Eugene Bennett Buckbee, . testified that hisfather had sold Mr. Wallsthe Walls property
inether 1975 or 1976. Mr. Buckbee remembered gates blocking theright-of-way and remembered
seaing Mr. Weaver, the prior owner of what becamethe DeNoone property, driving from State Route 29
and parking histruck at agateand climbing over it to get into hisproperty ingead of “havingtounlock it.”
Mr. Buckbee never saw Mr. Weaver drivethrough the gate. He had seen, however, aMr. Lewisdrive
through both gates and acknowledged that Mr. Lewis had apparently had akey. JenningsL. Watts, J.
testified that therewasagate acrosstheright-of-way. Belmont Klinetegtified that he had hunted on the
DeNoone property in the past, and that he had driven across the roadway from State Route 29 to the
locked gate and that he had crossed the gate or fence and continued on into what became the DeNoone
property. Mr. Kline sfamily had previoudy owned it, or aportion of it, and had used the right-of-way to
obtain accesstoit. Glen Hanestedtified thet therewas agate acrosstheroad. Mark Hainestegtified that

theroadway had dwaysexisted asaroadway. DennisG. Largent, thefather of the Largent who sold
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Petricia DeNoone the DeNoone property, testified thet he had observed Mr. Weaver travding to the gate
and through the gate to get onto what became the DeNoone property. He specifically testified that Mr.
Weaver would driveto the old house on what became the DeNoone property, and Stay a the houseon
weekends Hesaw Mr. Weaver drivethroughthegate“many atimes” Fndly, Cheser DeNoonetedtified
that hehad actually traveled over the right-of-way through the gate prior to thetimethat hiswife's

predecessor, Dennis G. Largent, |1, had purchased the property from the Weaver heirs.

Attheconcluson of thetrid, the court found thet inthelate 1950's, two gateswere placed
acrosstheright-of-way while what became the DeNoone property was owned by Robert S. Weaver and
FredaWeaver. One of the gateswas locked and, according to the court, prevented accessto what
became the DeNoone property from thelate 1950's until 1993 when theredl estate was purchased by
DennisG. Largent, I1. Thecourt further found that after inddlation of the gate, the\Weaversceased touse
theright-of-way for vehicular accessto what becamethe DeNoone property and thet thislack of vehicular
use continued from the late 1950'suntil 1993 when the property was purchased by DennisG. Largert, 1.
The court dso made extensve findingsrelating to the use of the roadway prior to the erection of the gate

in the late 1950's.

The court concluded that based upon thefacts, aprescriptive easement or right-of-way
hed been egtablished for ingress and egressto what became the DeNloone property, but thet the easement
was extinguished by abandonment and “ by adverse possesson of the right-of-way ten (10) years after

erection of theBuckbeegate, sometimeinthe 1960's” Thecourt further found that following theerection
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of the gate, what became the DeNoone property had only been accessed by the roadway beginning in
1993 when the property was purchased by DennisG. Largent, |1, and that because hehad not usedit for

10 years, he had failed to reestablish the easement.

Basad onthesefindings of fact, thecourt ruled that the DeNoonesdid not havearight-of-
way of ingressand egress by vehicular traffic to what became the DeNoone property over the roadway
In question. Thecourt then, without making referenceto “vehicular” access, proceeded to enjoin them and
their successorsfrom using the roadway for accessto what becamethe DeNoone property.* Lastly, the
court ordered the DeNoonesto pay the plantiffs cogsand atorney fees. Inthefind order, the court did
not addressthe question of thewidth of the (former) right-of-way or the question of whether thewidthwas

aufficient under the Hampshire County Subdivision Ordinancesto provide lawful accessto asubdivison.

.
STANDARD OF REVIEW
This Court has stated in Syllabus Point 4 of Burgessv. Porterfield, 196 W. Va. 178,
469 SE.2d 114 (1996), that: “This Court reviewsthe circuit court’ sfind order and ultimate digposition
under an abuse of discretion dandard. Wereview chdlengesto findingsof fact under adearly erroneous

standards; conclusions of law are reviewed de novo.”

Technicaly, thecourt ruled that theright-of-way had been extinguished for vehicular use, and did
not rulethat it had been extinguished for pedestrianuse. The court, however, further broadly enjoined the
DeNoonesfrom using theright-of-way, without mentioning “vehicular” use. 1nso doing, the court asa
practical matter terminated the DeNoones' right to use the right-of-way in any manner.
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[I.
DISCUSSION
Onapped, the DeNoonesdam that thecircuit court erred in hol ding that theright-of-way

to their property had been abandoned and had been terminated by adverse possession.?

ThisCourt hasindicated that the burden of proving thetermination of an easement, ether
by abandonment or by adverse possession, rests upon the party who clamsthat the easement has been
terminated. Srahinv. Lantz, 193 W. Va. 285, 456 S.E.2d 12 (1995). See, Keller v. Hartman, 175
W. Va. 418, 333 S.E.2d 89 (1985); and Berkeley Development Corporation v. Hutzler, 159

W. Va. 844, 229 S.E.2d 732 (1976).

What congtitutes abandonment isdiscussed in Srahin v. Lantz, supra. The ultimate
conduson reeched by the Court wasthat: “Abandonment of an easement by prescriptionisaquestion of
Intention that may be proved by nonuse combined with drcumstanceswhich evidence an intent to abandon
theright. It isthe burden of the party asserting the absence of an easement by prescription to prove
abandonment by clear and convincing evidence.” SyllabusPoint 2, Srahinv. Lantz, supra. Inthe
same case, the Court indicated thet evidence of non-use of an easement, without more, isinsufficient to

edablish the extinguishment of an easement by abandonment requires aclear showing of an intention by

*They specificaly daimthat thefindings of fact were contrary to the evidence and that the court
misunderstood the law asit rlaesto abandonment and adverse possesson asit rdaesto thetermination
of rights-of-way.



the holder of the easement to abandon hisrights. The Court said: “Thisruleiskesping with public policy
condderaionswhichreverevested property rights. Courtsshould not interferewith therightsof anowner
of aprescriptive easement absent aclear showing that the owner doesnot intend to exercisehisrightsin

the future.” Strahinv. Lantz, supra at 288, 456 S.E.2d at 15.

Infar older cases, the Court indicated thet the merefact that the holder of an easement has
madeadetour around some obstruction inaright-of-way doesnot extinguish or affect the exigenceof the
right-of-way. McNeil v. Kennedy, 88 W. Va. 524, 107 S.E. 203 (1921); Walton v. Knight, 62

W. Va. 223, 58 S.E. 1025 (1907).

Inthe present case, thetria court concluded that the intention to a@bandon theright-of-way
wasdearly and convinangly established by virtue of thefact that the roadway |eading towhat becamethe
DeNoone property “wasnot used for vehicular accessto the property from the period of the 1950'suntil
1993,” and thefact that “theintention to abandon the prescriptiveright-of-way to Robert S. Weaver and
FredaWeaver was evidenced by thetestimony presented thet, at times, Mr. Weaver wasseen parking his

vehideat the Mount Union Cemetery, and then dimbing over the gatestowak ontothe. . . red edae”

In reviewing the evidence rdaing to the use of the right-of-way, between the 1950'sand
1993, this Court findsthat thetrid court’s condusion that the roadway was not used for vehicular access
to what became the DeNoone property from the 1950's until 1993 isnot supported by the evidence. The

evidenceshowstha Mr. Weaver wasrepeatedly seen driving over asubstantid section of theright-of-way
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to what became the DelNoone property, even after the gate was erected inthe 1950's. And, asthis Court
reads the evidence, there is some suggestion the gate was virtualy at the edge of what became the
DelNooneproperty. By thusdriving thelength of theright-of-way totheedgeof hisproperty, Mr. Weaver
did, under any interpretation of the evidence, use asubgtantia portion of the right-of-way, if not all, right
up tothe property line, for vehicular traffic to whet becamethe DeNoone proparty. Additiondly, therewas
evidencethat others had been seen using the entire right-of-way between the 1950'sand 1993. For
indance, Eugene Bennett Buckley, S, testified that he had observed aMr. Lewisdrive over theright-of-
way through the gate and onto what became the DeNooone property. Further, DennisG. Largent tedtified
that he had observed Mr. Weaver traveling to the gate and through the gate to get to what becamethe
DeNooneproperty from State Route 29, and thet Mr. Largent had seen Mr. Weaver drivethroughthegate
“many atimes.” Findly, Chester DeNoonetestified that he had actudly traveled ontheright-of-way

through the gate prior to thetimethat DennisG. Largent, 11, had purchased what becamethe DeNoone

property.

A review of the evidence ds0 shows concdlusvely thet the right-of-way was used & leest
to provide some pedestrian access to what became the DeNoone property even after agate was erected.
Finaly, no onewitnessapparently constantly observed theroadway, and dthough severa indicated Mr.
Weaver would park a thegate and walk into what became the DeNoone property, the fact that he was

not observed by them driving in does not conclusively show that he did not drivein.



Asindicated in Srahinv. Lems, supra, for an abandonment of aright-of-way to occur,

there must be a clear showing that the owner does not intend to exercise his rightsin the future.

Inthe present case, the Court believesthat the factsdo not clearly show that the various
ownersof the DeNoone property intended to give up their rights, and consequently the Court concludes
that the arcuit court erred in holding that there was an aandonment. Clearly, theright-of-way was used
for both pedestrian property and vehicular traffic after the gatewaserected. Theonly disputeiswhether
there was vehicular passage over thefina few feet of the easement into what became the DeNoone

property, and the evidence on that point is conflicting.

Inaddition to holding that the eesament was extinguished by abandonment, thedrcuit court

found that the easement was extinguished by adverse possession.

This Court hasindicated that a private easement may be extinguished by adverse
possession wholly inconsistent with the use of the easement. Bower Enterprises, Inc. v. City of
Elkins, 173 W. Va. 438, 317 S.E.2d 798 (1984); Higgins v. Suburban Improvement Company,
108 W. Va 531, 151 S.E. 842 (1930); Rudolph v. Glendale Improvement Company, 103 W. Va.

81, 137 S.E. 349 (1927).
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In Syllabus Point 1 of Whitev. Lambert, 175W. Va 253, 332 S.E.2d 266 (1985), the
Court stated the el ements of adverse possess on which must be proven to extinguish an easement by
adverse possession. In that syllabus point, the Court stated:
“Onewho seeksto assart titleto atract of land under the doctrine of
adverse possesson must prove each of thefollowing e ementsfor the
requisite statutory period: (1) That he hasheld thetract adversaly or
hostildly; (2) That the possession hasbeen actud; (3) That it hasbeen
open and notorious (sometimes stated in the cases as visible and
notorious); (4) That possession hasbeenexclusve; (5) That possesson
has been continuous, (6)That possession hasbeen under dam of titleor

color of title.” Syllabus Point 3, Somon v. Murphy Fabrication &
Erection Co., 160 W. Va. 84, 232 S.E.2d 524 (1977).

Inthe present case, thereis condusve evidence that whoever erected the gate a the edge
of what becamethe DelNoone property did not take exclusive possession of theright-of-way a thetime
of the erection of the gate or a any timethereafter. According to dl evidencein the case, Mr. Weaver
exerdsad Some sort of passassion over the easement even after the gate waserected, for he did frequently
usethe easement by at least driving up to the gate, and according to some evidence, by from time-to-time
actudly passng through the gateinto hisown property. Therewasfurther evidencethat Mr. Lewishad
used the essement and that Chester DelNoonehad travel ed over theeasement prior tothetimeMr. Largent

had purchased the easement.

Intheabsence of exclugive possesson by the party who isclaming adverse possession,
Somon v. Murphy Fabrication and Erection Company, id., indicates that there can be no adverse

possession.
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Inview of this, thisCourt believesthat thetria court dso erredin concluding that the

easement was extinguished by adverse possession.

The Court notesthat ancther assgnment of error isthat Dennis G. Largent, 11, wasnot
named asaparty defendant and that hewas, in effect, anindispensableparty snce hisrightswere affected
by theruling of thedrcuit court rdaing to extinguishment of theeesement. The DeNoonesdaimthat Snce

hewasin indigpensable party, the Court’ sruling rdaing to extinguishment of theessament isnull and void.

Recently in SyllabusPoint 2 of O’ Danielsv. City of Charleston, 200W. Va. 711,

490 S.E.2d 800 (1997), the Court stated:

When acourt proceeding directly affects or determines the scope of
rightsor interestsin red property, any parsonswho damaninteresinthe
redl property at issue areindispensable partiesto the proceeding. Any
order or decree issued in the absence of those partiesis null and void.

Inthe present case, DemnisG. Largart, 11, retained aright to usetheright-of-way providing
accessto what became the DeNoone property when he conveyed the right-of-way to Patricia DeNoone,
Hethus had, and has, ared property interest in the right-of-way which was potentidly affected by the

court’s ruling that the use of the easement was extinguished insofar as vehicular traffic was concerned.
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Inview of thefact that Mr. Largent retained aright to usetheright-of-way inissuein this
cas, andinview of thefurther fact that theissuein the case wasthe Scope and extent of therightsinvolved
inthat eesement, thisCourt believesthat Mr. Largent, was, infact, anindispensable party, and under the

rule set out in O’ Danielsv. City of Charleston, id., he should have been joined as a party defendant.

TheCourt notesthat in addition to daming thet the essement was extinguished, William
Grant Wallsand the other partieswho ingtituted this action, dlaimed thet the right-of-way was not 30 feet
wide and requested aruling from the Court that the right-of-way could not beused for ingressor egress
toasubdivigon ancetheregulaionsrdating to subdivisonsin Hampshire County requirethat an essament

be at least 30 feet wide to provide ingress and egress from a subdivision.

The Court findsthat thetrial court did not addressthisissue, even though there was
conflicting evidence asto thewidth of theessament. That conflicting evidence, on the one hand, conasts
of surveys showing that the easement was 30 feet wide, whereas, on the other hand, other evidence

suggested that the easement was no wider than two vehicle tracks, or less than 30 feet wide.

Ashasprevioudy beengaed, the Court has conduded thet thetrid court erred infinding
that the easement was extinguished ether by abandonment or adverse possesson. Inview of this, the
Court believesthat the circuit court’ s ruling that the easement was extinguished must be reversed.
However, Sncetherewereadditiona questionsin the casewhichwere unresolved by the court’ sfindings

andfind order, thisCourt believesthat the case must be remanded for such further development asmay
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be necessary and decision of the question of whether theright-of-way, ashistoricaly established, was
gopropriady wideto dlow ingressand egressto asubdivison under theordinances. Snce, intheCourt's
view, DennisG. Largert, |1, isanindispensable party, the Court dso bdievesthat upon remand, heshould
bejoined asaparty defendant and should be afforded an opportunity to addressthe question of thewidth

of the right-of-way.

Findly, the Court notesthat the DeNooneschalengetheaward of attorney feesand cogts
inthiscase. Inview of thefact that the case should be remanded, the Court believesthat uponremand the
circuit court should reeddresstheattorney feeand cost questionsafter resol ution of theremaining issues

in the case.

For the reesons sated, thejudgment of the Circuit Court of Hampshire County isreversed,

and this case is remanded for further development.

Reversed and remanded.
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