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| dissent because| do not believethat the discovery rule operatesto toll the statute of

limitations which governs Dr. Harris stort causes of action.

Theevidenceindicatesthat Dr. Harris SPNRRG policy clearly providesthat “ State
Insurance Insolvency Guaranty FundsAreNot Avallable For TheRisk Retention Group.” Presumingthe
misrepresentations aleged by Dr. Harrisaretrue, he knew when he received the policy that he had
unwittingly purchased apolicy which was not guaranteed, that Hamilton Jonesand Mr. Jones employer
werethepartieswho sold himthepalicy, and thet their falluretoinform caused himto purchasethe palicy.
Therefore, under syllabus point 4 of Gaither v. City Hosp., Inc.,199 W.Va. 706, 487 S.E.2d 901
(1997), that iswhen the tort statute of limitations of two yearsbegan to run. Because Dr. Harrisdid not
filehisaction until 1998, hisaction wasuntimey, and the drcuit court properly granted summeary judgment

against him.

Dr. Harrisdso dlegesthat hewasmided by being sold apaolicy of acompany knownto
be unsound a thetime of thepurchase. 1t gppearsfrom thefactsthat PNRRG was placed inrecavership

in 1992 or 1993. Because Dr. Harriswas being sued at thistime, he obvioudy became aware soon



theredfter of thefinanaa condition of hismdpracticeinaurer. Again, presuming that hisalegationsaretrue,
Dr. Harrisknew hewas harmed by the fact that his ma practice insurer was financialy incapable of
satisying ajudgment againgt him, and that thiswasbecausethe defendants misrepresented thefinancid
condition of theinsurer a thetimeof hispurchaseof thepolicy. Therefore, the gatute of limitationsbegen
torunonthistort causeof actionin 1993 so that the 1998 lawsuit was untimely and summeary judgment was

proper.

Themgority condudes however, that araiond trier of fact could find thet Dr. Harris* did
not have reason to gpprediatethe sgnificance of thelack of Guaranty Fund coverage’” until thesummer of
1997. Itisamply incrediblethat aperson of Dr. Harris sintdlligence who knew when he purchased the
policy in 1990 that it was not guaranteed, did not cometo “gppreciate the Sgnificance’ of thisfact until
sevenyearslater. If thisisinfact true, | certainly would not want Dr. Harristo by my doctor. Tothe
contrary, the evidence showsthat Dr. Harrisknowingly bought adeficent insurance palicy in order to save
money, and when hisbargainwent sour he gopeded to thelegd sysem for help. Neverthdess, it smply

Is not the role of courts to save perfectly capable people from bad bargains.

Especidly troublingisthemgority’ scontinued expangon of thediscovery ruleinorder to
disregard applicablestatutes of limitations. Asl have said many times, statutesof limitationsserve
important functionsin our lega system. “Thebasic purpose of statutesof limitationsisto encourage
promptness in ingtituting actions; to suppress stale demands or fraudulent claims; and to avoid

inconvenience which may result from delay in asserting rights or clamswhen it is practicable to assart
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them.” Morganv. Grace Hospital, Inc., 149 W.Va. 783, 791, 144 S.E.2d 156, 161 (1965) (citations
omitted). InCartv. Marcum, 188 W.Va. 241, 245, 423 S.E.2d 644, 648 (1992), this Court explained:
by declaring the existence of a*“discovery rule” we do not
evisceratethestatute of limitations. thestatute of limitationswill
apply unlessthe handicapsto discovery a thetimeof theinjury
aregreat and arelargdly the product of the defendant’ s conduict
in concealing either the tort or the wrongdoer’ s identity.
Thisorigind purposeof thediscovery rule, which wasto protect innocent plaintiffsfromwrongful actsof
conced ment by defendants, wasabandoned inGaither. Inthat case, theinquiry of whether the defendant
conceded thetort or thewrongdoer’ sidentity shifted to the question of what the plaintiff knew and when
heor sheknew it. Asaresult, the discovery rulewas distorted beyond recognitionin order to protect

dilatory, apathetic, and willfully ignorant plaintiffs.

Now themgority of the Court distorts Gaither. Apparently, the dispogitiveissueisno
longer what the plaintiff knew and when heknew it but, rather, whentheplaintiff cameto* appreciatethe
ggnificance’ of thetort. Asaresult, aplaintiff canknow about atort in 1990, but not cometo “gopreciate
theggnificance’ of thetort until 1997. Such reasoning eviscaratessatutesof limitations. Itisasmdl sep
fromthiscaseto doing awvay with Satutesof limitations atogether, which, | believe, iswhat somemembers

of this Court desire.

Becausethe circuit court properly gpplied the discovery rule, as sated in Gaither, to
rulethat Dr. Harris stort actionswere untimely asametter of law, | would affirm the grant of summary

judgment against Dr. Harris. Accordingly, | dissent.
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