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JUSTICE MAYNARD delivered the Opinion of the Court.



SYLLABUSBY THE COURT

1. “A drcuit court’ sentry of summary judgment isrevieweddenovo.” SyllabusPoint
1, Painter v. Peavy, 192 W.Va. 189, 451 SEE.2d 755 (1994).

2. “Interpreting agatute or an adminigrativerule or regulation presantsapurdy legd
guestion subject todenovo review.” Syllabus Point 1, Appalachian Power Co. v. Sate Tax Dept.
of West Virginia, 195 W.Va. 573, 466 S.E.2d 424 (1995).

3. “*“Rulesand Regulaionsof ... [anagency] mud faithfully reflect theintention of the
legidature; when thereisdear and unambiguouslanguageinadatute, that language must begiventhesame
dear and unambiguousforce and effect inthe... [agency'd Rulesand Regulaionsthat it hesinthe datute”

Syl. pt. 4, Ranger Fuel Corp. v. West Virginia Human Rights Commission, 180 W.Va. 260,
376 S.E.2d 154 (1988)." Syl. pt. 2, in part, Chico Dairy Company v. Human Rights Commission,
181 W.Va. 238, 382 SE.2d 75 (1989).” Syllabus Point 5, Appalachian Power Co. v. Sate Tax
Dept. of West Virginia, 195 W.Va. 573, 466 S.E.2d 424 (1995).

4, The Commissioner of the Divison of Labor isnot required to ingpect the payrall
records of an employer whileinvestigating adam for unpaid wages and fringe benefits pursuant to W.Va
Code § 21-5-14 (1989), if he or sheisotherwise able to verify that the claimed wages and fringe benefits
have not been paid.

5. An admisson from an employer that agpecific sum of wages and fringe benefits

Isowed to an employee and has not been paid is sufficient evidence upon which the Commissoner of the



Divison of Labor may make ademand for the payment of such wages and fringe benefits pursuant to
W.Va. Code § 21-5-14 (1989).

6. Totheextent that W.Va. Code 8§ 46-5-106 (1963) conflictswithW.Va Code
§21-5-14(1989), the provisions of the latter are controlling with regard to the termination of an
irrevocableletter of credit servingasawagebond. Inother words, anirrevocableletter of credit serving
asawage bond pursuant to W.Va. Code 8§ 21-5-14 (1989) can only be terminated with the gpprova of
the Commissioner of the Division of Labor.

7. “ A mation for summary judgment should begranted only whenitisdeer thet there
ISno genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto clarify the
application of thelaw.” Syllabus Point 3, Aetna Casualty & Surety Co. v. Federal Ins. Co. of New

York, 148 W.Va. 160, 133 S.E.2d 770 (1963).



Maynard, Justice:

Thiscaseisbeforethis Court upon goped of afind order of the Circuit Court of Kanawha
County entered on June 6, 2000. Pursuant to that order, thecircuit court granted summary judgment in
favor of thegppelleeand defendant below, theMcDowell County Nationa Bank (hereinafter “Bank”), in
thisactionfiled by the gopdlant and plantiff below, Shelby B. Leary, Commissoner of the State of West
VirginiaDivisonof Labor, (herenafter “Commissoner”) to recover wagesand fringe benefitsowed to

eleven coal miners who were employed by C & F Coal Company, Inc. (hereinafter “C & F”).

Inthisapped , the Commissoner contendsthat the circuit court erred by finding that the
investigation of theunpaid wagesand fringebenfitsdamswas“faaly flaved” and requeststhat thisCourt
reversethefind order granting summary judgment totheBank. The Commissoner dso requeststhat this

Court determine whether the wage bond issued by the Bank on behalf of C & F expired.

This Court hasbeforeit the petition for appeal, the entire record, and the briefsand
argument of counsd. For thereasonssat forth beow, thefind order isreversed, and thiscaseisremanded
to the circuit court with directions to enter an order granting summary judgment in favor of the

Commissioner.

FACTS



On June 12, 1990, the Bank, located in Welch, West Virginia, issued awage bond
pursuant to W.Va. Code § 21-5-14" (1989)? on behalf of C & F. The bond wasin the form of an
irrevocableletter of credit for the sum of $35,880.00 and was made payableto the West VirginiaDivison

of Labor with an expiration date of June 30, 19922

Inthesummer of 1992, C & F ceased operationsbecause of finandid problems. On June

29, 1992, the Commissioner notified the Bank that C & F hadfailed to pay Bobby Jones, aformer

'W.Va. Code § 21-5-14 (1989) provides, in pertinent part:

(a) Bond required.--With the exception of thosewho have been doing
busnessin thissae activey and actudly engaged in congtruction work,
or the saverance, production or trangportation of minerdsfor at leest five
consecutive years next preceding the posting of the bond required by this
section, every employer, person, firm or corporation engaged in or about
to engage in construction work, or the severance, production or
trangportation (excluding raillroads and water transporters) of mineras,
shall, prior to engaging in any construction work, or the severance,
production or transportation of minerals, furnish abond onaform
prescribed by the commissioner, payabletothe state of West Virginia,
with the condition that the person, firm or corporation pay thewagesand
fringebendfitsof hisor itsemployeeswhendue. Theamount of thebond
shdl beequd tothetotd of the employer'sgrosspayroll for four weeks
at full capacity or production, plusfifteen percent of the said total of
employer'sgrosspayroll for four weeksat full capacity or production.
The amount of the bond shall increase or decrease asthe employer's
payroll increases or decreases. Provided, That the amount of the bond
shdl not be decreased, except with the commissioner's approva and
determination that there are not outstanding claims against the bond.

AN.Va Code § 21-5-14 was amended in 1991; however, the amendments were minor
and do not affect the outcome of this case.

¥nitialy, the letter of credit had an expiration date of June 30, 1991, but it was
subsequently extended to June 30, 1992, pursuant to an automatic renewal provision.
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employes, wages and bendfitstotaing $7,338.94. The Bank paid thedam from theletter of crediit on July
28, 1992. Theredfter, the Commissoner investigated dams by eeven other employeesof C& Fand
learned that wagesand fringe benefitswere owed to themin an amount exceeding the remainder of the
|etter of credit issued by the Bank. OnMarch 12, 1993, the Commissioner notified the Bank thet Thomas
W. Gilbert, Darrd| Carver, CharlesE. Jones, Kenneth Bailey, Nolan B. Mangus 11, BlonnieK. Mitchem,
Johnny P. Faw, Jerry L. Jones, Connie D. Mullins, Thomas M. Haynes, and Preston Dalton, former
employeesof C & F, dso had damsfor unpaid wagesand fringebenefits. PursuanttoW.Va Code § 21-

5-14(e),*the Commissioner requested that theBank remit theremainder of theletter of credit whichtotaed

*“W.Va. Code § 21-5-14(€) provides:

Action of commissioner.--Any employee having wages and fringe
benefitsunpaid may inform the commissioner of the clamfor unpaid
wages and fringe benefits and request certification thereof. If the
commissoner, upon noticeto theemployer and investigation, findsthat
such wages and fringe benefits or a portion thereof are unpaid, he shall
meake demand of such employer for the payment of suchwagesand fringe
bendfits If payment for such wagesand fringe bendfitsisnat forthcoming
within the time specified by the commissoner, not to exceed thirty days,
the commissoner shdl certify suchdam or portion thereof, and forward
the certification to the bonding company or the Sate treesurer, who shdll
provide payment to the affected empl oyeewithin fourteen daysof recept
of such certification. The bonding company, or any person, firm or
corporation posting abond, thereafter shall havetheright to proceed
agang adefaulting employer for thet part of thecdlamtheemployeepad.
The procedure specified herein shal not be construed to preclude other
actions by the commissioner or employee to seek enforcement of the
provisonsof thisartideby any avil procesdingsfor the payment of wages
and fringe benefits or by criminal proceedings as may be deemed
appropriate.



$28,541.06 within fourteen days. The Bank refused to pay theremainder of the bond claiming thet the
Commissoner had failed to properly investigate the damsfor the unpaid wages and benefitsand that the
|etter of credit had expired. Sulbssquently, the Commissoner filed suit againg the Bank in the Circuit Court

of Kanawha County on May 22, 1995, on behalf of the eleven former employees of C & F.

Theredfter, theBank filed amotionto dismiss, and both partiesfiled motionsfor summary
judgment. On June 2, 2000, the circuit court ruled that the Commissioner’ sinvestigation was “fatdly
flawed” and did not comply with therequirementsof W.Va Code 8 21-5-14 and 42 C.SR. 85-16.5
(1990). Accordingly, thecircuit court entered summary judgment infavor of the Bank in thefinal order

dated June 6, 2000. This appea followed.

STANDARD OF REVIEW

Webegin our andysisin thiscase by setting forth our standard of review. Asdiscussed
above, thisisan goped of an order granting summeary judgment. In Syllabus Point 1 of Painter v. Peawy,
192 W.Va. 189, 451 SEE.2d 755 (1994), this Court held that “[a] circuit court’ s entry of summary
judgment isrevieweddenovo.” Inaddition, thefind order inthiscaseindicatesthat thedecisonof the
creuit court was based upon itsinterpretation of therdevant gatuteand legidaiverule. In Syllabus Point
1 of Appalachian Power Co. v. Sate Tax Dept. of West Virginia, 195 W.Va. 573, 466 S.E.2d

424 (1995), thisCourt held that “ [i]nterpreting agtatute or an adminigtrativeruleor regulation presentsa
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purely lega question subject todenovo review.” With these standardsin mind, we now consider the

parties arguments.

DISCUSSION

The Commissoner firg contendsthet the dircuit court erred by ruling that theinvestigation
of the unpaid wage and fringe benefit dams performed by CharlesL ockhart, acompliance officer for the
Divisonof Labor, was“fataly flawed.” Specificdly, thecircuit court found that Mr. Lockhart took the
word of Kennie Childers, co-owner of C & F, that hisformer employees were owed the wages and
benefitsthey claimed and failed to investigate the employer’ s payroll recordsin accordancewith the
goplicablelegidativerule. Thecircuit court concluded that by falling to examinetheemployer’ spayrall
recordsand not submitting them to the Commissoner for review, theinvestigation performed by Mr.
Lockhart wasinvdid, and therefore, the Commissoner’ sclam for the unpaid wages and benefitswas

unenforceable.

Itisundisputed that Mr. Lockhart did not ingpect thepayrall recordsof C & F. However,
itisaso undigputed that theformer employeeshavevaid damsfor unpaid wages and fringe benefits. In
adeposition on September 18, 1998, Mr. Lockhart testified that he met with each miner aswel asMr.
Childersduring hisinvestigation of theseclaims. Hefurther testified that Mr. Childersadmitted that he

owed the sum st forth in eech daim for unpaid wages and fringe bendfitsfiled by hisformer employees.
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Thus whileMr. Lockhart verified the unpaid wages and fringe benefitsowed to the e even employees he

did not ingpect C & F's payroll records.

AlthoughW.Va Code § 21-5-14(€) isslent asto the nature of theinvestigation required
when an employeefilesaclamfor unpaid wagesand fringe benefits, 42 C.SR. 8§ 5-16.5 provides, in
pertinent part:

When aclam for wages aganst an employer who has posted abond is

mede, the Commissoner will cause an investigetion of the employer’s

payroll records and have them submitted for his or her review and

determination of wages. He or shewill then have certification of the

wages prepared and present sameto the bonding company or the State

Treasurer for payment of said wages.
Thedrcuit court hasinterpreted thislegid ativeruleasimposing amandatory duty upon the Commissoner
toreview theemployer’ spayrall records. After examining theruleand consderingitin the context of the
purpose of the Wage Payment and Collection Act, W.Va. Code 88 21-5-1 t0 -18, wefind the circuit

court’ sinterpretation of 42 C.S.R. § 5-16.5 to be erroneous.

ThisCourt has often noted thet the paramount god of datutory interpretationisto asoartan
and giveeffect to theintent of the Legidature. InreGregH., 208 W.Va. 756, _, 542 SE.2d 919, 923
(2000) (citing Sate ex rdl. Goff v. Merrifield, 191 W.Va. 473, 446 S.E.2d 695 (1994); Hechler
V. McCuskey, 179 W.Va. 129, 365 S.E.2d 793 (1987); Sate ex rel. Smpkinsv. Harvey, 172
W.Va 312,305 S.E.2d 268(1983)). Accordingly, wehavestated that “[i]ninterpreting any statute, our

principles of statutory construction require usto give effect to the spirit, purpose, and intent of the



Legidature.” Satev. King, 205W.Va. 422, 427,518 S.E.2d 663, 668 (1999) (citing WWoodddl| v.
Dailey, 160 W.Va. 65, 68, 230 SE.2d 466, 469 (1976)). Moreover, this Court has held that “““Rules
and Regulaionsof ... [an agency] mugt faithfully reflect theintention of thelegidature; whenthereisdear
and unamhbiguouslanguagein agatute, that language mugt be given the same dear and unambiguousforce
and effectinthe ... [agency's] Rulesand Regulationsthat it hasinthe gatute”  Syl. pt. 4, Ranger Fud
Corp. v. West Virginia Human Rights Commission, 180 W.Va. 260, 376 S.E.2d 154 (1988).’
Syl. pt. 2, in part, Chico Dairy Company v. Human Rights Commission, 181 W.Va. 238, 382
S.E.2d 75 (1989).” Syllabus Point 5, Appalachian Power Co. v. State Tax Dept. of West

Virginia, 195 W.Va. 573, 466 S.E.2d 424 (1995).

ThisCourt has previously recognized that “[tjhe West VirginiaWage Payment and
Collection Act isremedid legidation designed to protect working people and asss themin the collection
of compensation wrongfully withheld.” Mullinsv. Venable, 171 W.Va 92, 94, 297 S.E.2d 866, 869
(1982). Inthisregard, W.Va Code § 21-5-14 providesamechanismfor employeesto obtain unpaid
wages and benefits. When such aclaim ismade, the statute directs the Commissioner to conduct an
investigation to certify thet thedlamed wagesand benefitshavenot been paid. W.Va Code8 21-5-14(¢).
Once the unpaid wages and fringe benefits are confirmed, the Commissioner must demand that the
employer pay said wages and benefits. Id. If payment isnot made, the Commissoner then forwardsthe

certification of the wages and benefits to the bonding company for payment. Id.



As noted above, W.Va Code § 21-5-14 does not address the nature of the
Commissioner’ sinvestigation.” While42 C.SR. 8 5-16.5ingructsthe Commissioner toinvestigatethe
employer’ srecords, theregulation doesnot contain any mandatory language such astheword “ shal”
requiring the Commissioner to inspect the payroll records. See SyllabusPoint 3, in part, Sate v.
Richards, 206 W.Va. 573, 526 S.E.2d 539 (1999) (“‘“Theword ‘sndl,’ ... should be afforded a
mandatory connotation.” Point 2 Syllabus, Terry v. Sencindiver, 153W.Va. 651], 171 S.E.2d 480
(1969) ].” Syllabuspoint 3, Boundsv. State Workmen's Compensation Comm'r, 153 W.Va. 670,
172 SE.2d 379 (1970)"). Obvioudy, the Commissoner must verify the unpaid wage and fringe benefit
dams However, giventhelegidativeintent toinsurethat working peoplerecevewagesand fringe benefits
wrongfully withheld, thelack of any ingructionin the satute regarding the nature of the Commissoner’s
Investigation, and the absence of any mandatory languagein the corresponding legidativerule, we hold thet
the Commissioner isnot required to ingpect the payrall records of an employer whileinvestigatingadam
for unpaid wages and fringe bendfits pursuant to W.Va Code § 21-5-14, if heor sheisothewise adleto
verify that the claimed wagesand fringe benefitshave not been paid. Wefurther hold that anadmisson
from an employer that agpedific sum of wagesand fringe benefitsis owed to an employee and has not been
paid issufficient evidence upon which the Commissioner may makeademand for the payment of such

wages and fringe benefits pursuant to W.Va. Code § 21-5-14.

°See note 4, supra.



Based upon therecord, wefind thet the Commiss oner adequately investigated thedams
of theeleven cod minersinthiscase® Thus, wefurther find that the dircuit court erred by conduding that
the Commissioner’ sinvestigation of the unpaid wages and fringe benefits was*“fatally flawed.”

Accordingly, thefina order of thedrcuit court granting summeary judgment infavor of the Bank isreversed.

Having found that the circuit court erred by granting summary judgment in favor of the
Bank, wenow condder theissue of whether the wage bond expired before the Commissioner madethe
cdamfor unpaid wages and benefits on behdf of thedeven cod miners. At the outset, we acknowledge
that thisissuewasnot addressed by thecircuit court. 1tisobviousthat thecircuit court felt thet theissue
of whether thewage bond had expired wasrendered moat by itsdetermination that the Commissoner hed

not adequately investigated the unpaid wage claims.

Generally, “* [f]hisCourt will not consider questions, nonjurisdictiond intheir nature, which
have not been acted upon by thetria court.” Syllabus Point 4, Whedling Downs Racing Association
v. West Virginia Sportservice, Inc., [158] W.Va. [935], 216 S.E.2d 234 (1975).” Syllabus Point
1, Buffalo Mining Co. v. Martin, 165W.Va. 10, 267 S.E.2d 721 (1980). However, on occasion,

wehavefound it necessary to addressissuesnot technicaly beforeus. Inthoseingtances, thisCourt has

*Becausewefind that the Commissioner fulfilled her statutory duty, weneed not consider
whether aninadequateinvedtigation by the Commissoner would defeat an othewisevdiddam for unpaid
wages and fringe benefits.



determined that sufficient collatera consaquenceswill result from determination of the question presented
0 astojudify rdief; that theissueisof such great publicinterest thet it must beaddressed to providefuture
guidanceto the bar and the public; or that theissue may be repeatedly presented to thetria court, yet
ecapereview a the gppdlateleved because of itsflegting and determinate nature. See J.M. v. Webster
County Bd. of Educ., 207 W.Va. 496, 534 S.E.2d 50 (2000); McGraw v. Caperton, 191 W.Va
528, 446 S.E.2d 921 (1994); Isradl v. West Virginia Secondary Schools Activities Comm'n, 182
W.Va 454, 388 SE.2d 480(1989). Inthiscase, theissuepresented issolely aquestion of law and can
be decided based upon therecord beforeus. Given thisfact, wefind that theinterests of judicia economy
andfindity requireusto render adecision on thisissueinstead of remanding the caseto thecircuit court

and waiting for it to come before us on a second appeal.

Itisundisputed that anirrevocableletter of credit can serve asawage bond pursuant to
W.Va Code 8§ 21-5-14(c). Thisstatute providesthat an employer’ sbond for wages may include“with
theapprovd of thecommissoner, surety bonding, collaterd bonding (induding cashand securities), [ etters
of credit, establishment of an escrow account or acombingtion of thesemethods” W.Va Code §21-5-
14(c). Furthermore, the Satute Satesthat “the commissioner shdl accept an irrevocableletter of credit

in lieu of any other bonding requirement.” Id.

Termination of thewage bond isaddressed by W.Va Code 8§ 21-5-14(g) which provides
Thebond may beterminated, with the gpprova of the commissoner, after

an employer submitsastatement, under oath or affirmation lawfully
adminigtered, to thecommissioner that thefollowing hasoccurred: The
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employer hasceased doing busnessand dl wagesand fringe benefitshave

been paid, or theemployer hasbeen doing busnessin thissaefor a leest

five consecutive years and has paid al wages and fringe benefits. The

goprovd of the commissoner will be granted only after the commissoner

has determined that thewagesand fringe benefitsof al employeeshave

been paid. Thebond may dso beterminated upon adetermination by the

commissoner thet anemployer isof suffident finenad responghility to pay

wages and fringe benefits.
Based on this statute, the Commissioner contendsthat the letter of credit in thiscase could only be
terminated with goprova. The Commissioner further assartsthat Sncethetermination of C & F swage

bond was never approved, the Bank could not deny payment of the unpaid wages and fringe benefits.

Inresponse, the Bank arguesthat pursuant to the Uniform Commercid Code (hereinafter
“UCC"), theletter of credit whichit issued wasirrevocable only during itsstated duration, not for an
indefinite period of time, and thusexpired on June 30, 1992. Inmaking thisargument, the Bank rdiesupon

W.Va Code § 46-5-106 (1996), the UCC provision which addresses the issuance, amendment,
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cancdlation, and duration of | ettersof credit.” In other words, the Bank assartsthat the UCC provisions

must be considered and applied along with W.Va. Code § 21-5-14.

ThisCourt has held that “[g]tatutes which re ate to the same persons or things, or tothe
same classof personsor things, or statutes which have acommon purpose will beregarded inpari
materia to assure recognition and implementation of thelegidativeintent.” SyllabusPoint 5, in part,
Fruehauf Corp. v. Huntington Moving & Sorage Co., 159 W.Va. 14, 217 S.E.2d 907 (1975).
However,

to say that because severd sautesreateto the same subject, they must
aways bereadin pari materiaisan oversmplification of therule.
Firg, it isapparent that what is meant by statutes reating to the same
subject matter isaninquiry that isanswered by how broadly one defines
the phrase* same subject matter.”  Second, the gpplication of therule of
in pari materia may vary depending on how integrd the Satutesareto

‘W.Va. Code § 46-5-106 (1996) provides:

(& A letter of credit isissued and becomesenforcegbleaccording
toitstermsagaing theissuer whentheissuer sendsor otherwisetranamits
it to the person requested to advise or tothe beneficiary. A letter of credit
isrevocable only if it so provides.

(b) After aletter of credit isissued, rightsand obligations of a
beneficiary, applicant, confirmer, and issuer are not affected by an
amendment or cancd |l ation towhich that person hasnot consented except
to the extent the letter of credit providesthat it isrevocable or that the
Issuer may amend or cancel the letter of credit without that consent.

(¢) If thereisno stated expiration date or other provision that
determinesitsduration, aletter of credit expiresoneyear after its Sated
date of issuance or, if noneis stated, after the date on which it isissued.

(d) A letter of credit that Satesthat it is perpetud expiresfive
yearsafter itsstated date of issuance, or if noneisSated, after the date on
which it isissued.
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each other. Theruleismost gpplicableto those statutesrelating to the
same subject matter which are passed at the sametimeor refer to each
other or amend each other. A diminished gpplicability may befound
where statutes are self-contained and have been enacted at different
periods of time. See generally 2A Sutherland Statutory Construction
Sec. 51.01 (4th ed.1973). Findly, “ardated satute cannot be utilized to
create doubt in an otherwise clear statute.”
Berkeley County Public Service Sewer Dist. v. West Virginia Public Service Comm'n, 204

W.Va. 279, 287, 512 S.E.2d 201, 209 (1998) (citations omitted).

Upon examination of thedatutes dted by the parties, wefind that the Bank’ srdiance upon
W.Va Code §46-5-106, ascited above, ismigplaced. Asnoted above, theletter of credit a issueinthis
caewasinitidly issuedin 1990. W.Va Code § 46-5-106 was amended and reenacted in 1996 aong
with dl of the other provisonsof Article5 of Chapter 46 of theW.Va Code. Inreenacting Artide5, the
legislature provided that:

Thisarticle appliesto aletter of credit that isissued on or after the

effective date of the reenactment of thisartide. Thisartide doesnot goply

toatransaction, event, obligation, or duty ariang out of or associated with

aletter of credit that wasissued before thefirst day of July, onethousand

nine hundred ninety-six.

W.Va Code 8§ 46-5-119 (1996). Thus, W.Va Code § 46-5-106 as cited by the Bank clearly does not

apply to this case.

Although the current verson of W.Va Code 8 46-5-106 isnot gpplicable, we bdieveit
Isnecessary to condder itsprior verdon becausethe Satutedoes rd ate to the same subject matter.” In

June 1990, when theletter of credit wasissued by the Bank in this case, the UCC provided for botha
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revocable and irrevocable letter of credit. W.Va Code § 46-5-103(1)(a) (1963). With respectto an
irrevocable letter of credit, W.Va. Code § 46-5-106(2) (1963) stated that:

Unless otherwise agreed once anirrevocable credit is established as

regardsthe customer it can bemodified or revoked only with the consent

of the cugomer and onceit isestablished asregardsthe bendficiary it can

be modified or revoked only with his consent.
At firgt glance, this statute gppearsto be consstent with W.Va. Code 21-5-14(g) which providesthat a
wage bond may only beterminated with the gpprova of the Commissoner, the beneficiary of theletter
of creditinthiscase. However, it could be argued that the expiration date set forth in the letter of credit
condtituted an agreement by the Commissioner thet the bond would berevoked on thet dete. We dedline
to adopt thet pogtion for two reasons. First, W.Va Code § 46-5-102(3) (1963) explicitly providesthat:

[t]hisaticdleded swith somebut not dl of therulesand concepts of letters

of credit as such rulesor concepts have developed prior to the effective

date of thischapter [duly 1, 1964] or may heregfter develop. Thefact thet

thisarticle states arule does not by itself require, imply, or negate

gpplication of the sameor aconverseruleto astuation not provided for

or to a person not specified by this article.
Sacondly, such aresult would be contrary to the Wage Payment and Collection Act whichwas designed
to protect working people and as3st them in the collection of unpaid wagesand benefits. Thus, we hold
that to the extent that W.Va Code § 46-5-106 (1963) conflictswith W.Va. Code § 21-5-14, the
provisonsof thelatter are contralling with regard to thetermination of anirrevocableletter of credit sarving
asawagebond. Inother words, anirrevocableletter of credit serving asawage bond pursuant to W.Va

Code § 21-5-14 can only beterminated with the gpprova of the Commissioner of the Division of Labor.?

#Althoughthe Commissioner must consant to thetermination of thewagebond, thefinandid
(continued...)
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Inthiscase, therecord showsthat C & F never submitted any satement under oath saying
that it had ceasad doing businessand that dl wagesand benefitshad beenpaid. Clearly, theletter of credit
was never terminated with the gpprova of the Commissoner. Therefore, the Bank had no basisto deny

the Commissioner’ sclam for the unpaid wages and fringe benefits on behdf of the deven cod miners?®

V.

CONCLUSION

Having found thet the drauit court ered by granting summeary judgment infavor of the Bank
basad onthe Commissoner’ sfaluretoinvestigate C & F spayroll records, and having further found that
thewage bond hed not been terminated a thetime the Commissoner mede thedam for the unpaid wages
and bendfits wefind that the Commissoner isentitled to summary judgment asametter of lav. ThisCourt
haslong Sncehdd that “[& motion for summeary judgment should be granted only whenit isdear thet there
ISno genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto clarify the

application of thelaw.” Syllabus Point 3, Aetna Casualty & Qurety Co. v. Federal Ins. Co. of New

§(...continued)
inditution or bonding company will not be committed and obligeted to theletter of credit for anindefinite
period of timeasasserted by the Bank inthiscase. Pursuant to W.Va Code § 21-5-14, anemployer is
not required to post awage bond after five consecutive years of doing businessin this State.

We notethat our decision today islimitedin that it was not necessary for usto address
W.Va Code 846-5-106 (1996). Moreover, it was not necessary for usto condder whether the Bank’s
lidbility for unpaid compensation accrued a thetimethe C & Ffailed to pay the wages and fringe bendfits
to the eleven coal miners.
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York, 148 W.Va. 160, 133 S.E.2d 770 (1963). Seealso W.Va R. Civ. P.56. Therefore, thefina
order of the Circuit Court of Kanawha County

entered on June 6, 2000, isreversed, and this caseis remanded to the circuit court with directionsto enter

an order granting summary judgment in favor of the Commissioner.

Accordingly, theirrevocableletter of credit isvaid and currently enforcegble asawage payment bond from
which these eleven coal miners may immediately collect their unpaid wages and fringe benefits.

Reversed and Remanded with directions.

16



