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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “ An employee covenant not to competeis unreasonableonitsfaceif itstime or
arealimitationsareexcessvely broad, or where the covenant gppears designed to intimidate employees
rather than to protect the employer’ sbusiness, and acourt should hold any such covenant void and
unenforceable, and not undertake even apartia enforcement of it, bearing in mind, however, that a
gandard of ‘ unreasonable onitsface isto be distinguished from the sandard of * reasonableness usedin
Inquiriesadopted by other authoritiesto addressthe minor ingtances of overbreadth to which redtrictive
covenants are naturaly prone.” Syllabus Point 2, Reddy v. Community Health Foundation of Man,
171 W.Va. 368, 298 S.E.2d 906 (1982).

2. “Aninherently reasoneblerestrictive covenant ispresumptively enforcegbleinits
entirety upon ashowing by theemployer that he hasinterests requiring protection from the employee.”
Syllabus Point 3, Reddy v. Community Health Foundation of Man, 171 W.Va. 368, 298 S.E.2d
906 (1982).

3. “Partiesmay properly contract for liquidated damages (1) where such damages
areuncertain and not readily capable of ascertainment in amount by any known or saferule, whether such
uncertainty liesinthenatureof thesubject, or inthe particular cdrcumstances of thecase; or (2) wherefrom
the nature of the case and tenor of the agreement, it is gpparent that the damages have dready been the
subject of actud fair estimate and adjusment between the parties” Syllabus Point 3, Whedling Clinic
v. Van Pelt, 192 W.Va. 620, 453 S.E.2d 603 (1994) (citation omitted).

4, “A dausefor damagesin acontract isapendty rather than aliquidated damage

provison when theamount isgrosdy digproportiond in comparison to the dameages actudly incurred. This



Istrueeven though the provison isdenominated asliquidated dameagesinthe contract.” SyllabusPoint 4,
Wheeling Clinic v. Van Pelt, 192 W.Va. 620, 453 S.E.2d 603 (1994) (citation omitted).

5. “Theverdict of ajury will be held sacred by this Court, unlessthereisaplain
preponderance of credible evidence agand it, evincing amiscarriage of justicefrom some cause, such as
pregjudice, bias, undueinfluence, misconduct, oversight, or some misconception of thefactsor law.”

Syllabus Point 1, Young v. West Virginia & P.R. Co., 44 W.Va. 218, 28 S.E. 932 (1894).



Per Curiam:

Thisisan goped of an order of the Circuit Court of Cabd| County thet in essence set aade
aplantiff’ sverdict and directed averdict infavor of the defendant. The court o, inthedternative,

awarded the defendant a new trial.

l.

Theappdlantand plaintiff below isHuntington EyeAssodiates, Inc. (“HEA” ), acorporation
that issolely owned by Dr. Tully Roisman, M.D., anophthamologist. Theappellesand defendant below
is Dr. Joseph A. LoCascio, |11, M.D., aso an ophthalmologist.

Dr. Roisman crested HEA asabusnessgructurefor the ophthamology practicethet Dr.
Roisman began in Huntington, West Virginiain 1983.* Dr. Roisman wished to build HEA into aregiond,
multi-physcian, multi-specidigt ophthamology practice. Inthecourseof deveoping HEA, Dr. Roisman
Invested substantiad amountsof hispersona monies, brought thefirst laser to ophthamology practicein
Huntington, recruited sub-specidigtsin corned and retind work, and founded trestment programs for
didbetics. Dr. Roisman dso developed anetwork of consultation and referrd involving optometrigsand

other physicians in a wide geographic area around HEA'’ s principal office in Huntington, West Virgini.

In connection with the mattersthat are a issuein theingtant case, the activity and conduct of Dr.
Roisman was aso the activity and conduct of the corporate entity that Dr. Roisman owns-- that is, of
HEA. Inthisopinionwewill therefore often refer to Dr. Roisman with the understanding that HEA is
included in that reference.

’At thetime Dr. LoCascio came to work for HEA in 1990, HEA aso owned and operated a
(continued...)



Dr. Roisman met Dr. LoCascio, who wasthen livinginNew York State, in 1989, & a
“placement exchange’ heldin connectionwithamedicd professond gathering. Dr. Roismanwasafully
trained, certified, and experienced corneaand cataract speciaist. After practicing in severa other
geographic aress, Dr. LoCascio wished to rel ocate and to join amulti-physician practice that drew from
alarge geographic area. He had no contacts or prior experience in the Huntington area.

Dr. Roismanand Dr. LoCascio engaged in subgtantia negotiationsabout thetermsof Dr.
LoCascio'sjoining HEA, and Dr. LoCastio wasrepresented by experienced legd counsd. Dr. LoCastio
washo sranger tomedica employment contracts having beeninlitigationwith hispreviousemployer about
such a contract.

Thecontract that wasultimetdly agreed upon by Dr. Roisman and Dr. LoCascio provided
that Dr. LoCascio would be employed by HEA for aninitid 1-year teem at asdary of $175,000, at the
end of which period Dr. LoCascio would meke adecisonto ather day and jointhepractice, or to depart.
If Dr. LoCascio choseto stay with HEA, the contract provided that Dr. LoCascio would remainan HEA
employeefor 3moreyears, aincreasng sdary leves $225,000 the second year, $275,000 thethird yeer,
and $325,000 thefourth year. At theend of 4 years, the contract cdled for Dr. LoCascio to buy an equd

ownership shareof HEA stock. The szeof that sharewould depend on how many doctorsat that time

?(...continued)
branch office in Portsmouth, Ohio. Apparently the Portsmouth, Ohio office closed shortly after Dr.
LoCastio left HEA in 1994, and another branch office was opened in Ashland, Kentucky. Additiondly,
after Dr. LoCastiojoined HEA, HEA gaff began working part-timeat three other HEA “ branch offices’
(asDr. Roismenrefared tothem a trid) -- in Williamson, West Virginig Ironton, Ohio; and TeaysVdley,
West Virginia However, thesefacilitieswere owned and operated by non-HEA physcians, HEA dtaff
went to these offices severa times a month to provide specialist services to patients.
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were sockholdersin HEA or wereemployeeswith an option to buy ashare, when their ability todo so
accrued pursuant to their contract.

Inadditionto hissdary, Dr. LoCascio dso recaived from HEA full medicd insurance
benfits, professond liahility insurance, licensng and education cogts, and theuse of aleasad car. The
contract provided that if LoCascio left the HEA practice, hewould not perform vison serviceswithin 50
miles of any HEA office for a period of 2 years post-departure. Specifically, the contract said:

19. RESTRICTIONS: HEA will provide Physician [Dr. LoCastio]
with complete accessto itsbooks, records, patient listsand dates, aswell
asits professional methods, procedures, contracts, knowledge and
experience, to an extent which HEA would not provide Phys cian except
in contemplation of thisAgreement. Physician hasrepresented to
HEA and its officers that he does not intend or desire to
remain or practice medicine within the area professionally
served by HEA, if in fact he does not remain employed by
HEA and if he does not purchase such equity stock interest
in HEA, asherein contemplated. Therefore, in consderation of the
covenants and agreement on the part of HEA as set forth in this
Agreement, both for employment and for the sale of said stock,
Physician does covenant and agree with HEA that in the
event hisemployment with HEA shall beterminated for any
reason whatsoever, then and in such event Physician agrees
that he will not engage in the practice of ophthalmic
medicine, for a period of at least two (2) years after leaving
the employment of HEA, within aradius of fifty (50) miles of
the city limits of Huntington, West Virginia or of any HEA
branch office. Physician acknowledges that in the event he
breaches such agreement herein made on hispart, then HEA
will suffer damage by virtue of the premises and such
breach, and the parties do hereby agree that the amount of
such damage in such event would be a sum equal to two (2)
years total compensation at therate provided for Physician
in this Agreement, and in effect at the time of such breach.
Similar regtrictionswill begppliedtodl physicians, stockholder and non-
stockholder, of HEA.



(Emphasis added.)

Dr. LoCascio worked for HEA for the 1-year “trid period.” Hehad afull patient load
fromthefirg day, and he participated fully inthe HEA practice, coming to know theloca medical market
and community. Attheend of hisfirg year, Dr. LoCascio dected toremaina HEA, and to“buy in” and
becomeoneof theownersof HEA in3years. Dr. LoCasciowaspad theincreasing sdary and benefits
that were specified in his contract for the next 3years. Dr. LoCastio'shillings generated grossrevenues
for HEA that were subgantidly in excess of hissdary; however, HEA covered dl of the overhead of his
practice.

Inearly tomid-1994, Dr. LoCascio began to look for other employment. Hetravded to
Sedttle, Washington, and to other locations to explore other employment opportunities. Dr. LoCascio
tedtified that hisexploration of other possble employment resulted from hisbdief that he might not dowell
financidly by buyinginto the HEA practice. Accordingto Dr. LoCascio, onecondderation wasthat two
physicianswho had cometo HEA had |eft without joining the practice asowners-- and with those
physciansgone, Dr. LoCascio believed that buyinginto HEA might not be congstent with hisfinancia
gods. However, a thesametimethat Dr. LoCascio wasexploring other employment dternatives, hewas
aso negatiating with Dr. Roisman about passibly revising the contractua termsregarding the cost of abuy-
inat HEA.

InOctober of 1994, Dr. LoCascio and Dr. Roisman participated inamesting with severd
“technician” employeeswho worked inthe HEA offices. Theseemployeestested patients vison, usng
gyechats lenses, and Imilar equipment -- to obtain visual acuity test result numerical readings like 20720,
20/30, etc. Some of the technician employees had received specid certification in connection with this
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work; othershad not, and it doesnot gppear that such certification waslegdly required. Mogt had learned
the testing procedures on the job.

Thereaultsof thetechnidans visud testing wererecorded by thetechnicanonapatient’'s
chart. Thetechnician wouldthen leavethe patient, who would wait for an HEA doctor, like Dr. Roisman
or Dr. LoCastio -- who would then examinethe patient, having the technician’ stest resultsin hand. The
Interpretation of thetest results, any additional testing or re-testing, and any medical diagnosisand
prescription, were the sole responsibility of the physician.

At the October 1994 meeting, the technician employees complained that Dr. Roismean hed
inanumber of ingtances superseded or invalidated the visud acuity test results that the technicians had
written onapatient’ schart -- by crossing though (but ordinarily not obliterating) thetechnician’ sresults,
and subdtituting Dr. Roisman’ sown numbersonthe patient’ schart. According tothetestimony of severd
technidansat thetrid in theingant case, Dr. Roisman’ srevisons occurred in dmogt al indanceswhere
apatient in fact had cataracts, but wherethe technician’ stest result numberswere not severe enough to
permit Medicarereimbursement for the patient’ scataract surgery. Theevidencewasunrefuted at trid that
such changesby Dr. Roisman occurred with someregul arity -- dthough dearly they werenot theordinary
case.

At the meseting, Dr. Roisman did not give much shrift to the technicians' complaints.
However, Dr. LoCascio sad that hewas very surprised by the complaints, and he tedtified that he pulled
severa hundred of Dr. Roisman's chartsfor review. Dr. LoCascio further testified that he found the

complaintsto be corroborated by the charts. Dr. LoCascio testified that he decided, on the basisof the



mesting and hisreview of Dr. Roisman’scharts, that he, Dr. LoCascio, would definitdy not stay a HEA
because of what Dr. LoCascio believed to be serioudy unethical and fraudulent conduct by Dr. Roisman.

Thereare, of course, two Sdesto theissueof thedleged misconduct by Dr. Roismanthat
Dr. LoCascioclamed both led toand legdly justified hisleaving HEA. Itisappropriateat thisjuncture
to skip ahead abit and summarizethe other evidence that deve oped on thisissue -- before continuing the
narrativeof theeventsthat culminated inthelawauit, trial, and court order that form thebad s of the gpped

that is before this Court in the instant case.

To complete Dr. LoCascio’'ssdeof thestory: at tria Dr. LoCascio amplified onthe
complantsthat the technicians had made about Dr. Roisman. Dr. LoCascio cdled as awitness adoctor
who hed left HEA and aphysdian expert on Medicare, who accused Dr. Roisman of dishonesty and fraud,
and of doing unnecessary cataract surgery onpatientswho did not yet have sufficently limiting impairments
fromther cataracts. Dr. LoCascio dso put severd former HEA employee technicians on the sand, who
repeated thair dlegationsabout Dr. Roisman’ schanging test results, and who a so accused Dr. Roisman
of coaching patients about wheat lineson an eye chart that they should be unableto read, in order to qudify
for Medicarereambursement for cataract surgery. Dr. LoCastio' switnessesasodleged that Dr. Roilsman
did not obtain truly informed consent from some cataract surgery patients.

Dr. Roisman put forth acontrary pogition. Through his own testimony, that of former
patients, and the opinion of aprofessond Medicare auditor, Dr. Roisman explained that doctor re-tegting
and re-evauation of visud acuity, especidly under varying lighting that can affect apatient’ sdegree of

cataract impairment, is both common and well within the standard of professond care -- and is not
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Medicarefraud nor the bagasfor acharge of unethical conduct. Dr. Roisman made the point that despite
Dr. LoCastio’ shaving giveninformation about Dr. LoCastio’ sdlegationsof fraud by Dr. Roismantothe
authorities nocvil or crimina action againgt HEA or Dr. Roisman had ever beentaken, induding thelast
6 years while this lawsuit was pending -- 1994 to 2000.

Dr. Roisman dso denied any improper coaching of patients and rg ected the accusation
that he had performed any unnecessary surgery. Dr. Roisman described the accomplishmentsof his
practice, and proudly admitted to being astrong advocatefor hispatients. Hergected the suggestion that
thecomplaining technicanshad theright or ability to devatethalr judgment asto apatient’ sacuity or need
for surgery aboveDr. Roisman’ sprofessond judgment and hisexperienced diagnostic and prescriptive
decision-making.

Withregardto Dr. LoCascio' schargesagaing Dr. Roisman, then, the evidence and the
condusonsto be drawn therefrom were about as polarized as could beimagined, presenting dassicjury
quesions Asthe continuation of thisnarrativewill show, thejury that wasempanded in this case acogpted
the position that Dr. Roisman advanced at trial.

*

Toreturnto thechronologica narrative of the devel opment of thiscase: severa months
following themesting with thetechnicians, in January of 1994, Dr. LoCastio gave Dr. Roisman 2 weeks
noticethat he, Dr. LoCascio, wasleaving HEA. Dr. LoCasciodsotold Dr. Roisman that hewasgoing
to open hisown opthdmology practice in Huntington, gpproximately amile and ahaf away from Dr.

Roisman’s main office. This news came as a complete surprise, according to Dr. Roisman.



Dr. Roismen theresfter sued Dr. LoCascio for breach of contract and tortiousinterference
withbusnessreaions. Dr. Roisman sought damagesin theamount of the contractudly required sock
purchase, or, inthedterndive, the $650,000 (two timesDr. LoCascio’ ssdary at thetimeof thedleged
breach of contract) in liquidated damagesthat the contract called for in the event that Dr. LoCascio
breacheditsterms. Dr. LoCascio counterclaimed against Dr. Roisman, asserting claimsof tortious
interference and condructive discharge. Dr. LoCascio damed, inter alia, that Dr. Roisman had engaged
in fraudulent and unethical conduct in connection with the HEA practice that excused any breach of
contract by Dr. LoCascio.

The caseproceaded totrid beforeajury in January of 2000. Dr. Roisman, inhiscase-in
chief, described how he hed founded and devel oped HEA, how he had recruited Dr. LoCascio, and how
Dr. Roisman and Dr. LoCascio had negotiated Dr. LoCascio' s contract of employment. Dr. Roisman
explaned that he had provided Dr. LoCasco with a“turn-key” practice, with afull complement of patients
fromhisfird day. Dr. Roisman tedtified that he had pad Dr. LoCastio alarge sdary (onemillion dallars),
with full benefits, over 4 years. Dr. Roisman defended the 2-year non-compete clause asamutualy
bargained-for protection for HEA againg thefinancid consequences of losing akey employee, and then
having that employee“sst up shop” inthesamearea. Dr. Roisman put on evidencethat Dr. LoCascio,
shortly before heleft HEA, had taken acopy of the HEA patient list, towhich Dr. LoCascio had access
whilehewasat HEA. Dr. Roisman testified that Dr. LoCascio, in his post-HEA practice, had been
obtainingasubstantia number of patient referrd sfrom sourceswho had previoudy beenreferring patients
toDr. LoCascioa HEA. Dr. Roisman presented thetestimony of an economist who concluded that HEA

had lost asubgtantial amount of former HEA patient incomeasadirect result of Dr. LoCascio’ sleaving
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HEA. Theeconomig dso concluded that Dr. Roisman had suffered monetary damegesasaresult of Dr.
LoCascio’' sfailure to purchase stock in HEA.

Attheend of Dr. Roisman’ s case-in-chief, the circuit court decided that HEA’sclaim
agand Dr. LoCascio mud fall asamatter of law for threebasicreasons. Thedircuit court concluded that:
(1) the geographic areaof non-competitionin Dr. LoCascio’'s contract was as ametter of law so over
broad as to make the covenant not to compete unenforceable in any fashion; (2) the contractual
requirement that Dr. LoCascio purchase sock in HEA wasasamétter of law unenforcesble because Dr.
L oCascio had ceased to beapart of the HEA practice; and (3) the $650,000 liguidated damages provision
was a penalty as a matter of law, and therefore was unenforceable.

However, thecircuit court did not ingtruct thejury that the court was ruling againgt Dr.
Roisgman asamaiter of law. Rather, inseverd related procedurd rulingsthat we need not detall here, the
circuit court alowed thetria to proceed and goto thejury onthe parties’ clamsand defenses, for the
purposeof making acompleteappdlaterecord. Pursuant to these procedurd rulings, after Dr. Roisman
presented his case-in-chief, Dr. LoCascio presented evidencein support of hiscounter-clamsagaing Dr.
Roisman. Dr. Roisman then presented evidenceinrebutta. Thedircuit court then dlowed Dr. LoCascio
to put on any additiond evidencethat hewished, induding recaling witnesses, in defenseto Dr. Roisman's
claims against Dr. LoCascio.

A lengthy ingructions conference produced achargeto thejury ontheparties damsand
counterdaimsand defenses. Neither gopdlant nor gppelleehasraised beforethis Court any argument that

thisjury chargewaslegdly deficient or inaccurate; and our generd review of the chargeindicatesthat the



chargefairly satsforth the gpplicablelaw ontheparties damsand defenses, and gavethejury its proper
role in ruling on those claims and defenses. We need not discuss these in detail.

Thejury wasfurnished with averdict form that thepartiesalso have not criticized in ther
briefs Thepostionsof the partieswereably argued to thejury by counsd. Thejury returned thefallowing
verdict:

JURY VERDICT FORM

1. Wethejury find by a preponderance of the evidencethat Joseph
A. LoCastio, I11, M.D. breached without justification the contract he had
with Huntington Eye Associates, Inc.

Check one:
YES NO

2. Wethejury find by a preponderance of the evidencethat Joseph
A. LoCascio, Ill, M.D., tortioudly interfered with the business of
Huntington Eye Associates, Inc.

Check one;

YES NO

If you have checked “YES’ to any one or more of questions 1 or 2
above, givetheamount of damageswhich you believe Huntington Eye
Associates, Inc. should receivein compensation, if any. If you have
checked “NQO” to each question 1 and 2 above, then enter “-0-” and
proceed directly to question 3 below.

$_650.000

3. Wethejury find by apreponderance of the evidencethat Dr.
Tully Roisman tortioudy interfered with the contract by and between
Huntington Eye Associates, Inc. and Dr. Joseph A. LoCascio, [11, M.D.

10



Check one:
T

YES NO

4. We the jury find by a preponderance of the evidence that
Huntington Eye Associates, Inc. congtructively discharged Joseph A.
LoCascio, |11, M.D.

Check one:
T

YES NO

If you have checked “YES’ to ether question 3 or 4 above, and you
believethat Joseph A. LoCascio, 111, M.D. isentitled to compensation
from Huntington Eye Associaes, Inc., givethe amount of damageyou
award, if any:

$ —

After thejury returned itsverdict, the circuit court entered an order dated May 2, 2000
fromwhich theinstant appedl istaken. That order directed adefenseverdict for Dr. LoCascioon Dr.
Roisman’sclams, on the groundsthat Dr. Roisman’ scase had failed asametter of law. Thisorder, in
essence, set asdethejury verdict in favor of Dr. Roisman. Also, thejury having ruled against Dr.
LoCascio on his counterclaim against Dr. Roisman, the circuit court did not disturb that ruling.

Thecircuit court aso, inthe dternative, awarded anew tria to Dr. LoCascio on Dr.
Roisman’sclamsagainst Dr. LoCascio, on the groundsthat Dr. LoCascio had not had afair and full

opportunity to defend against Dr. Roisman’s claims.

11



Wefirg condder whether thecircuit court erred inruling that Dr. Roisman’ scasefailed
asamatter of law. Thiswasapuredy legd ruling that wereview dennovo. Syllabus Point 3, Brannon
v. Riffle, 197 W.Va. 97, 475 S.E.2d 97 (1996).

Thedrcuit court’ sfirs groundfor itsruling wasthat thegeogrgphic areacf theforegoing-
quoted non-competition dausein Dr. LoCastio' scontract was asamatter of law geogrgphically overbroad
and thus unenforceable.

We need not go far afield to obtain the principlesthat governthe lega andysisof a
covenant not to compete. 1n Reddy v. Community Health Foundation of Man, 298 S.E.2d 906,
171 W.Va. 368 (1982), former Justice Richard Nedly authored ajurigprudentia tour deforce onthis
complex subject. Thefollowing syllabus pointsfrom thesemind opinionin Reddy direct our gpproachto
the issuesin the instant case:

2. An employee covenant not to competeis unreasonable onitsfaceif

itstime or arealimitationsare excessvely broad, or where the covenant

appearsdesigned to intimidate employeesrather than to protect the

employer’ sbusness, and acourt should hold any such covenant voidand

unenforceable, and not undertakeevenapartia enforcement of it, bearing

in mind, however, that astandard of “unreasonable onitsface’ isto be

digtinguished from the standard of “reasonableness’ usedininquiries

adopted by other authoritiesto addresstheminor ingtances of overbreadth

to which restrictive covenants are naturally prone.

3. Aninherently reasonabl e restrictive covenant is presumptively
enforceableinitsentirety upon ashowing by theemployer that he has

interests requiring protection from the employee.

4. Anemployeemay rebut the presumptive enforoeghility of aredrictive
covenant by showing: (1) that hehasno “trade assats’ of theemployer

to convert; (2) that such “trade assats’ as he hasbe ong to him and not
totheemployer; (3) that theemployer could beegualy wdl protected by
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anarrowed covenant; or (4) that the employer hashad timeto recoup
any extraordinary investment in the employee.

5. Inanactionfor injunctivereief toenforcearedrictive covenantinan

employment contract the burden of proving theinherent reasonableness

of theredtrictive covenant, and of showing aneed for protectionby it, is

ontheemployer; theburden of proving that an inherently reasonable

covenant should not be enforced in its entirety is on the employee.

In Reddy, this Court found that a covenant not to compete in amedica employment
contract, witha30-mile/3-year redtriction, wasnot facialy unreasonableasamatter of law. Weremanded
the casein Reddy for afactud determination asto whether the employer had proven aprotectible interest
that the covenant was reasonably designed to protect. We have stated that “[t]he existence of a[n
employer’ g protectibleinterest isaquestion of fact for ajury or trid court Stting asafact finder.” Torbett
v. Wheeling Dollar Sav. & Trust Co., 173 W.Va. 210, 314 S.E.2d 166 (1983).

In asubsequent case, Gant v. Hygeia Facilities Foundation, Inc., 181 W.Va. 805,
384 SE.2d 842 (1989), we upheld alegd determination by acircuit court that asmilar 30-mile/3-year
covenant was not fadialy unreasonable. I1n Gant we dso uphed the arcuit court’ sfactud determingtion
that theemployer had aprotectibleinterest, and thet the empl oyee had not shown thet the covenant should
not be enforced in its entirety.

Intheingtant case, Dr. Roisman had begun and built abusinessthet provided specidized
eye care over awidegeographic area, and herecruited extengvey for doctorswhowouldliketojoinin
building suchabusness. Asdefinitively evidenced by thelanguage of the contract thet isat issueinthe
ingant case, Dr. Roisman spedificaly sought, in hisrecruiting efforts, doctorswho would not abruptly leave

HEA and go into direct competition with HEA in its market area.
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Thecontract dso definitively showsthat Dr. LoCescioheld himsdlf out to be such adoctor.
Dr. LoCascio specifically represented and promised to Dr. Roisman that Dr. LoCascio “[did] not
intend or desireto remain or practice medicine within the area professionally served
by HEA, if infact [Dr. LoCascio did] not remain employed by HEA andif he[did not] purchese. ..
equity stock interestinHEA [.]” (Emphasisadded.) The contractud language and the other evidence &
trid srongly suggest that Dr. Roismanwould not have hired Dr. LoCastio, if Dr. LoCascio had not mede
such apromise.

Suchapromise, of course, would meanlittle or nathing if it had no “testh.” Doctors, like
lawyersand just about everyone dse, understand that peopl€ sintentions and desireschange. Therefore,
to makeit clear and to assurethat he could be counted on to abide by and adhereto hissated intentions
anddesires, Dr. LoCascio dso promised Dr. Roigman, inasolemnly binding fashion, thet if Dr. LoCascio
left HEA, Dr. LoCascio would abide by the specific non-compete provisions of the contract.®> And Dr.
LoCasciofurther promisedto Dr. Roismanthat Dr. LoCascio would pay specific and mutualy-agreed-

upon liquidated damagesto Dr. Roismen, if Dr. LoCasciofalled to honor those non-compete provisons

Dr. LoCascio did not testify that he did not understand or did not intend to keep the

promisesthat hemedeto Dr. Roigman. Dr. LoCastio' sexplanation at trid for hisbreach of those promises

¥t ispossibletoimagine casesin which aworker ishopdesdy overmatched in negotiationswith
hisemployer andisforced to SgnaDraconian regtrictive covenant, but thosearenot thefactsof thiscase”
Torbett v. Whedling Dollar Sav. & Trust Co., 173W.Va 210, , 314 S.E.2d 166, 175 (1983)
(Nedly, J., dissenting).
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wasrather that the breach was entirely caused, excused, and justified by Dr. Roisman’ saleged unethicd,
fraudulent conduct.

The circuit court’s order holding that the non-compete clause in the instant case was
unenforceablefocused on the court’ sconcl usion that the existence of the severa HEA “branch offices’
resulted in an “aealimitation [thet i excessively broad,” Syllabus Point 1, Reddy, supra -- by thedrcuit
court’s estimate, as much as 120 miles in one dimension.

However, Dr. Roilsman put on evidencethat HEA drew sgnificant numbersof patientsfrom
awide areaaround the various HEA “branch offices.”* Thetheoretica breadth of the contractually
proscribed area, whileapossiblefactor for ajury to congder in determining HEA' s protectibleinterest,
wasnot 0 broad asto befaddly unressonable-- particularly inlight of thefact thet Dr. LoCasaio, without
first seeking any legal determination of hisrights,> opened hiscompeting office, not 51 milesfromHEA's

Huntington office, but less than 2 miles away.

“JusticeNedy identified in Reddy thesort of protectibleintereststhat employersmay havethat will
justify an at least facially enforceable covenant not to compete:
Thegtuaionsmogt likdy to giveriseto such aninjury arethose where
theemployer gandstolose hisinvesment in employeetraining, havehis
trade secrets or customer lists converted by the employee, or have his
market share threatened by the employee's risk-free entry into
the employer's market. These examplesare not intended, however,
asan exhaudtiveligt; the centra inquiry must ways be the extent to
which theemployeemay unjudly enrich himsdlf by gppropriating an asst
of theemployer for which the employeehasnot paid and usngit agang
that very employer.
171 W.Va at 378-379, 298 SE.2d a 916 (emphasisadded). Dr. Roisman testified thet Dr. LoCascio
obtained market share in part as aresult of the contacts that Dr. LoCascio made while at HEA.

% A dedaratory judgment actionisaproper way for arestricted employeeto test the enforcesbility
of anoncompetition covenant in hisor her employment contract.” Torbett v. Whedling Dollar Sav.
& Trust Co., 173 W.Va. 210, 214, 314 SEE.2d 166, 170 (1983).

15



Webdlieve, condstent with this Court’ s gpproach in Reddy and Gant, that the circuit
court erredin concluding that the non-compete provision of thecommercia contract between thesetwo
sophidticated, well-represented profess ond swasfadidly over broad and unenforcegbleasamaiter of law.

Thedircuit court’ ssecond ground for directingaverdict agang Dr. Roisman wasbased
on the court’ sreasoning that the contract contemplated that Dr. LoCascio would purchese sock in HEA
only if hewas practicing there -- so that when Dr. LoCascio left HEA, for whatever reason, Dr. Roisman
could makeno daim for damegesagaing Dr. LoCastio basad on Dr. LoCastio' sfalureto purchase sock.
Thecircuit court concluded that changing circumstances at HEA, such asthe departure of two other
doctors, and ambiguitiesin the contract about the stock price made the stock purchase and related
provisions unenforceable as a matter of law.

We agreethat the stock purchase agreement contemplated that Dr. LoCascio would be
practicing at HEA when hebought thestock. Itisaso correct thet there were changesa HEA that would
havejudtified modifying the*buy-in” terms, if Dr. LoCascio had infact chosento stay. Dr. Roisman
testified that he had offered such modificationsto Dr. LoCascio, and the evidence was that such
modifications were being discussed, before the meetings with the technicians.

However, the andyss of the ock purchase agreement by the circuit court ignoresthe
related matter of theliquidated damages provison of the contract, which thecrcuit court separately found
to be an unenforceable penaty. When the stock purchase and liquidated damages provisons are
consdered together, it isgpparent that both Dr. Roisman and Dr. LoCascio understood from the outset

thet Dr. LoCascio might changehis*intentionsand desres,” and chooseto leave HEA without purchasing
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gock in HEA -- and indeed, that Dr. LoCascio might aso choose to go so far as not to honor the non-
compete provisions of the contract.

In such an event, the contractua language showsthat Dr. Roisman and Dr. LoCascio
undergtood thet ca culating the actua damagesto HEA would bedifficult, if notimpossble. Congdering
theinherent complexity and uncertainty of such acd culation, thiswasan entirdly reasonable underdanding.
Therefore, both Dr. Roisman and Dr. LoCascio agreed (and the point bears emphasis that both had
something & sakein coming to thisagreement, for the actua losscould wdl begrester or less) ona“two-
years -salary” figure, as arough but fair estimate of what the loss to HEA would be.

Our black-letter rule on liquidated damages provisonswas Sated in another “ covenant-
not-to-compete”’ case, Wheeling Clinic v. Van Pelt, 192 W.Va. 620, 453 S.E.2d 603 (1994):

3. “Partiesmay properly contract for liquidated damages (1) wheresuch
damages are uncertain and not reediily capable of asoertainment in amount

by any known or saferule, whether such uncertainty liesin the nature of

the subject, or inthe particular circumstances of thecase; or (2) where

fromthe nature of the case and tenor of the agreement, it is gpparent that

the damages have aready been the subject of actud fair estimate and

adjustment between the parties.”

4. “A clause for damagesin a contract is a penalty rather than a

liquidated damege provison when theamount isgrosdy diproportiona

in comparison to thedamages actually incurred. Thisistrue eventhough

the provision is denominated as liquidated damages in the contract.”

Id., Syllabus Points 3 and 4 (citations omitted).
Thedrcuit court found that whilethe 2-years -sdary liquidated dameagesdause st HEA's

damages at $650,000, HEA' sactua damages werelessthan hdf of that amount, according to HEA's
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expert -- and therefore that the liquidated damagesamount was* grosdy digproportionate’ to the actud
damagesto HEA.

However, thisfinding wasbassd onamischaracterization of theexpert’ stesimony. HEA's
expert testified that thelost income from patients who had been with HEA and who had goneto Dr.
LoCascio after heleft HEA accounted for anearly $300,000 direct lossto HEA. But thelossto HEA
from Dr. LoCascio’ sleaving HEA was not limited to the direct patient-shift costsimposed by Dr.
LoCascio' scompetition; it dso involved such dements asthe foreseegble but difficult to cdculate losses
inoverdl HEA hillingsdueto thedorupt lossof aphysdanin the practice-- not to mention thelost income
from the anticipated sock purchese. Dr. LoCascio tedtified that hishillingsin 4 yearsa HEA were $2.5
million.

Thejury was instructed that if it found that the liquidated damages amount was
unressonably large and therefore punitive, thejury could inthe dtermnative avard actud damages. Thejury
decided, based on all of the evidence, that the liquidated damages were in fact reasonable.

Our review of theevidenceleadsusto the concluson thet ajury could concludethat these
two well-represanted professona s hed arrived a areasonabdle formulafor estimating the damagesto HEA
that would occur if Dr. LoCasaio breached his contractud promises and theresult of gpplying thet formula
was not grosdy disproportionateto redity. Consequently, we concludethat the circuit court erredin
directing averdict for Dr. LoCascio on the latter two grounds that the court recited.

Thefina issuethat we must addressiswhether the circuit court erred in granting Dr.
LoCascioanew trid onthegroundsthat Dr. LoCascio wasunableto fully and fairly defend againg Dr.

Roisman’sclaims. We have reviewed the record and concludethat Dr. LoCascio wasgivenafair

18



opportunity to put on dl of the evidence and argument that he wished in both defense and offense. Dr.
LoCascio took thegtand twiceto explain hispogtion. At theend of thetrid, Dr. LoCasciowasgiventhe
right to call or re-call additiona witnessesfor elther defensive or offensive purposes, and hewasaso
offered arecessto condder srategy. Dr. LoCascio hasnot proffered any specific evidencethat he says
could have made a difference in the outcome of the jury’s deliberations.

Thejury hed thelaw, the evidence, and the argument with which to assessthe competing
cdamsof theparties. Dr. LoCascio took the postion that he did not, could not, and need not adhereto
the contract’ sprovisionsbecause of aleged ethical, medicd, and legd wrongdoing by Dr. Roisman. The
jury ssmply did not accept that position.

“The verdict of ajury will be held sacred by this Court, unless thereis aplain
preponderance of credible evidence agand it, evincing amiscarriage of justicefrom some cause, such as
pregjudice, bias, undueinfluence, misconduct, oversight, or some misconception of thefactsor law.”

Syllabus Point 1, Young v. West Virginia & P.R. Co., 44 W.Va. 218, 28 S.E. 932 (1894).

[1.

Findly, werecognizeand appreciatethe careful, deliberate, and thorough consderation
that thedrcuit court gavetotheingant case. Whileour legal condusonsdiffer from thosereached by the
creuit court, thisdifference doesnot diminish our repect for the conscientiousnessand professondism of
the court and counsel who tried the instant case.

For the foregoing reasons, we reverse the order of the dircuit court directing averdict for

Dr. LoCascioonDr. Roisman’ sdamsagaing Dr. LoCastio, and granting Dr. LoCascioanew trid inthe
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dternative. Weremand the caseto the circuit court for entry of judgment on theverdict returned by the

jury.

Reversed and Remanded.
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