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SYLLABUSBY THE COURT

1. “In reviewing the exceptions to the findings of fact and conclusions of law
supportingthegranting of atemporary or preliminary injunction, wewill goply athree-pronged deferentid
gandard of review. Wereview thefind order granting thetemporary injunction and the ultimate digpogtion
under an abuse of discretion standard, West v. National Mines Corp., 168 W. Va. 578, 590, 285
SE.2d670,678(1981), wereview thedrcuit court’ sunderlying factud findingsunder adearly erroneous
standard, and we review questions of law de novo. Syllabus Point 4, Burgessv. Porterfield, 196
W. Va 178, 469 SE.2d 114 (1996).” Syllabus point 1, Sate v. Imperial Marketing, 196 W. Va

346, 472 S.E.2d 792 (1996).

2. “Thegranting or refusal of aninjunction, whether mandatory or preventive, cals
for theexercdse of sound judicid discretionin view of dl the crcumstances of the particular cas=; regard
being had to the nature of the controversy, the object for which the injunction is being sought, and the
comparaive hardship or convenienceto therespectivepartiesinvolved intheaward or denid of thewrit.”

Syllabus point 4, State ex rel. Donley v. Baker, 112 W. Va. 263, 164 S.E. 154 (1932).

3. ““Moot questions or abstract propositions, the decison of whichwould avall
nothing in the determination of controverted rights of personsor of property, are not properly cognizeble
by acourt.” SyllabusPoint 1, Sateexrel. Lilly v. Carter, 63 W. Va. 684, 60 S.E. 873 (1908).”

Syllabus point 5, West Virginia Education Association v. Consolidated Public Retirement



Board, 194 W. Va. 501, 460 S.E.2d 747 (1995).

4, “““A caseisnot rendered moot even though aparty to thelitigation hashad a
changein gatus such that heno longer hasalegdly cognizableinterest inthelitigation or theissueshave
logt their adversarid vitdity, if such issuesare capable of repetition and yet will evedereview.” Syllabus
point 1, Sateex rd. M.C.H. v. Kinder, 173 W. Va 387, 317 SE.2d 150 (1984)." Syllabus point 2,
Sateexrd. Davisv. Vieweg, 207 W. Va. 83, 529 S.E.2d 103 (2000).” Syllabus point 2, Sate ex

rel. Jeanette H. v. Pancake, 207 W. Va. 154, 529 S.E.2d 865 (2000).

5. “Threefactorsto becongderedin deciding whether to addresstechnically moot
isuesareasfollows firg, thecourt will detlerminewhether sufficdent collateral conseguenceswill result from
determination of the questions presented so asto judtify relief; second, while technically moot inthe
immediatecontext, questionsof great publicinterest may neverthd essbeaddressad for thefutureguidance
of the bar and of the public; and third, issueswhich may be repeatedly presented to thetria court, yet
ecapereview a thegppelaeleve because of ther flegting and determinate nature, may gopropriaidy be
decided.” Syllabus point 1, Isragl v. West Virginia Secondary Schools Activities Commission,

182 W. Va. 454, 388 S.E.2d 480 (1989).



Per Curiam:

Theappdlantshereinand defendantsbel ow, theNationa Collegiate Athletic Association®
[hereinafter referred to asthe“NCAA”] and the Southern Conference? [hereinafter referred to asthe
“SoCon"],*gpped aninjunctiveorder entered by the Circuit Court of Raleigh County on January 8, 2001.
This prdiminary injunction was awarded following the request for such rdlief by the gppdlee herein and
plantiff below, Jeremy M. Hart [hereinefter rferredtoas® Hart” ], whoisafifth-year senior sudent athlete
a Appaachian State University [hereinafter referred toas“ ASU”] in Boone, North Carolina. Pursuant
to thisruling, thecircuit court ordered the NCAA and the SoCon to dlow Hart to competein NCAA
Division |*intercollegiate wrestling contests during the 2000-2001 academic year. On gopedl to this Court,
the gppellants contest the dircuit court’ s condusion that Hart isentitled to an additiond year of digihility.
Uponareview of theappdlaterecord, the parties arguments, and the pertinent authorities, we conclude

that Hart wasnot entitled toinjunctiverelief. Becausewefind that the Circuit Court of Radeigh County

Thedircuit court describestheNationa Collegiate Athletic Association (NCAA) as“a
voluntary, unincorporated association of over 1,200 membersconsisting of collegesand universities,
conferences and associations and other educational institutions. NCAA legidation, adopted by
representativesof member indtitutions, governsthe conduct of theathletic programsof member inditutions”

Anitsorder avardinginjunctiverelief, thecircuit court definesthe Southern Conference
(SoCon) as“avoluntary association of both private and public educationd inditutions. The Southern
Conference consgsof twelve membersin five sates and gponsors nineteen vargity sports. [t abidesby
NCAA policiesand regulations and does not have anindependent st of digibility rulesgpplicableto the
gport of wrestling.”

¥or ease of reference, the NCAA and the SoCon will hereinafter be collectively referred
to as “the appellants’.

“Appdachian State University (ASU) isamember of Division | of the NCAA and the
SoCon.



abused its discretion, we vacate its order awarding a preliminary injunction.

l.
FACTUAL AND PROCEDURAL HISTORY

Thefactsgiving riseto theingtant gpped arelargdy undisputed by theparties. InAugud,
1996, Hart, andive of Raegh County, West Virginia, began his collegiate Sudies at Appadachian Sate
Universty inBoone, North Cardlina. Integra to Hart' sdecigonto attend thisingtitution wasthe college' s
offer of scholarship moniesto himif he agreed to be amember of the school’ swrestling team. Although
Hart had wrestled a the 130 |b. and 135 Ib. weight classes during the spring of 1996, by August of thet
year hisweight had risen to gpproximately 154 1b. Fulfilling hisscholarship obligation and hispersona
dedreto competeinintercollegiatewrestling contests, Hart became amember of the ASU wrestling team
during the 1996-1997 season,> competing inthe 134 Ib. weight class. At gpproximately thesametime,
ASU wasrecruiting ancther wredtler, Erik Smith [herenafter referred to as“ Smith”], who coincidentally

also competed in the 134 |b. weight division.

Thefallowing year, ASU renewed itsscholarshipto Hart. ASU wrestling coaching Seff
decided to have Hart competein the 134 Ib. class during the fal of 1997 because Smith' s academic

difficulties preduded him from competing. The coachesthen planned to replace Hart with Smith et the 134

*The NCAA wrestling season runsfrom November through the following March. In
November, opentournamentsare he d; conference competitionscommencein January; andin March, the
conference and national contests are held.



Ib. leve inearly 1998, and to have Hartlose weight and competeinthe 126 Ib. divison. During thefall
of 1997, however, three collegiatewredlers a different colleges around the country died asaresult of rgpid
weight lossdesigned to hdp them“ makeweght” so that they could competein lower weight dasses As
aresult of thesetragedies, the NCAA promptly adopted policies and proceduresto govern theremainder
of the 1997-98 wrestling season in an attempt to prevent further harmto such athletes. Atissuetothe
Ingtant gpped wasthe regulation which provided thet, during the soring of 1998, acollegiate wrestler could
competeonly inthoseweight classesin which hehad competed on or before January 7, 1998, unlesshe
recalved awalver from such requirement. Thispolicy affected fivewrestlersonthe ASU team, including
Hart. Each of theseyoung men gpplied for an exemption from thisregulation, with four of thefivebeing
granted such awaiver.® Hart, however, was denied permission to competein the 126 Ib. category.
Theresfter, Hart filed numerous appedl s of thisdecison withthe NCAA. Ultimatdy, ASU coaches
alowed Smithtorepresent ASU inthe 134 |b. waght dassfor the remainder of the 1997-98 season, with

Hart being effectively precluded from competition.

Hart subsequently returned to ASU during the1998-99 and 1999-2000 academic years
and competed onthe ASU wrestling team.” During each of these athl etic seasons, Hart competedinthe

141 |b. divison. At theend of the 1999-2000 season, however, Hart had exhausted hisfour years of

Unlike Hart, each of these four wrestlers had competed, during the previous year, inthe
weight class for which they sought the exemption.

'ASU provided financial assistance to Hart during this period.
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wrestling digibility dictated by theNCAA guiddines® Despitethenumerousapped sof hiswaiver denid
In 1998 and his subseguent effortsto obtain an additiond year of digibility so that he could compete during
the 2000-2001 season, the NCAA refused to award Hart therequested rdlief. Hart then filed theingtant
proceeding in the Circuit Court of Raleigh County, on October 31, 2000, againg the NCAA, the SoCon,
and ASU dleging breach of contract and requesting aprdiminary injunction and declaratory judgment in
hisfavor todlow himto competeinintercollegiatewrestling contestsduring the spring of 2001. By order
entered January 8, 2001, the circuit court awarded Hart aprdiminary injunction. The NCAA and the

SoCon now appeal the lower court’ s ruling to this Court.

.
STANDARD OF REVIEW
Theissue on gppedl to this Court concernsthe propriety of the circuit court’ s order
awadinginunctiverdief toHat. Typicdly, we goply atripartite Sandard when reviewing the correctiness
of apreliminary injunction.

Inreviewing theexceptionsto thefindings of fact and condusons
of law supporting thegranting of atemporary or prdiminary injunction, we
will gpply athree-pronged deferentia standard of review. Wereview the
find order granting the temporary injunction and the ultimeate digposition
under an abuse of discretion standard, West v. National Mines Corp.,
168 W. Va. 578, 590, 285 S.E.2d 670, 678 (1981), we review the
circuit court’ sunderlying factual findingsunder aclearly erroneous
gtandard, and we review questionsof law de novo. Syllabus Point 4,

¥Hart representsthat, at the end of the 1999-2000 season, he was predicted to be an
NCAA All-American wredtler during the 2000-2001 season. In the proceedings beforethe circuit court,
Hart claimed that these achievements had been his lifelong dream since early childhood.
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Burgessv. Porterfield, 196 W. Va. 178, 469 S.E.2d 114 (1996).

Syl. pt. 1, Satev. Imperial Mktg., 196 W. Va. 346, 472 S.E.2d 792 (1996). Accord Sateexrel.

United Mine Workers of America, Local Union 1938 v. Waters, 200 W. Va. 289, 296, 489

SE.2d 266, 273 (1997). To ascertain whether theissuing court has abused itsdiscretion ingranting the

requested injunctive rdief, we further congader the drcumsiances of the particular casethat haveinfluenced

the court’ s decision.
Thegranting or refusd of an injunction, whether mandatory or
preventive, calsfor theexercseof soundjudicid discretioninview of dl
the arcumgances of the particular case; regard being had to the nature of
the controversy, the object for which theinjunction isbeing sought, and
the comparative hardship or convenienceto the respectivepartiesinvolved
in the award or denial of the writ.

Syl. pt. 4, Sateexrd. Donley v. Baker, 112 W. Va. 263, 164 SE. 154 (1932). More specifically,
“[u]nder the bal ance of hardship test the[lower] court must consider, in
‘flexibleinterplay,” thefollowing four factorsin determining whether to
issueaprdiminary injunction: (1) thelikelihood of irreparableharmtothe
plaintiff without theinjunction; (2) thelikdihood of harm to the defendant
withaninjunction; (3) theplaintiff’ slikelihood of successonthemerits;
and (4) the public interest.”

Jefferson County Bd. of Educ. v. Jefferson County Educ. Ass'n, 183 W. Va. 15, 24, 393 S.E.2d

653, 662 (1990) (quoting Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Bradley, 756 F.2d 1048,

1054 (4th Cir. 1985) (citation omitted)) (additiond citationsomitted). Withthesestandardsinmind, we

proceed to consider the parties’ arguments.



[11.
DISCUSSION

Ofteninthe course of our juridica endeavorsthere arise casesthat, for one reason or
another, areunduly difficult toresolve. 1t hasoften been said of such decisonsthat “ hard casesmeke bed
law.” The present proceedingisno exceptiontothisrule. While, aswewill explain beow, wefind the
ultimateoutcometo bedearly dictated by thegoverning law, thefactud podureof thiscasehasbeenmost
troubling. On the one hand, we have ayoung man who, unlike so many of hiswayfaring counterpartswho
come before this Court on chargesof illegd crimind activity, seeksthis Court’ s assganceto accomplish
his commendable ambition to succeed and to achieve hisnoble god of Smply being the best collegiate
wrestler inthecountry. Onthecother hand aretwo organizationscommitted to ssfeguarding thehedth and
well-baeing of sudent athletes, such asour young gppdlee, and histeeammateswho, themsalves havesmilar
dreamsof greatness. When dl factors have been welghed on the scales of justice, though, this Court
remans congtitutiondly bound to follow the guiding precedents before us, to goply thelaw asit hasbeen
Interpreted by our predecessors, and to reach the result prescribed thereby. With this having been sad,

we proceed to consider the parties arguments.

On gpped to this Court, the NCAA and the SoCon chdlenge the circuit court’ sruling
whereby it granted Hart a preliminary injunction to enable him to compete in intercollegiate wrestling
meatchesduring the 2000-2001 academicyear despite hisbeing indigibleto participatein such contestsfor
afifth season. Insupport of ther contentions, the gppd lantsassart that Hart hasfalled to sty thecriteria

requisteto anaward of injunctiverdief. Hart deniesthat thecrcuit court erred and maintainsthat hewas
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entitled to the relief awarded to him by that tribunal .°

Beforeaddressng the meritsof theingtant gpped, we necessarily must discussthe present
procedura postureof thiscase. Although thereexisted atrue controversy befitting judicid intervention
when thiscase was origindly submitted for our consderation, now, at the present time of decision, the
injunctiveissueraised in thisgpped hasbecome moot asthe contestsin which Hart sought to compete have

aready transpired and his graduation from Appalachian State University has become a fait accompli.

Generdly, wehaveobsarved that “‘ [ m] oot questionsor abostract propositions, thedecigon
of whichwould avall nathing in the determination of controvertedrightsof personsor of property, arenct
properly cognizable by acourt.” Syllabus Point 1, Sateex rd. Lilly v. Carter, 63 W. Va. 684, 60
S.E. 873 (1908).” Syl. pt. 5, West Virginia Educ. Ass'n v. Consolidated Pub. Ret. Bd., 194
W. Va 501, 460 SE.2d 747 (1995). Neverthdess thesmplefact of gpparent mootness, inand of itsdf,
does not automatically preclude our consideration of this matter.

“* A caseisnot rendered moot even though aparty to thelitigation

hashad achangein satus suchthat he no longer hasalegdly cognizable

interet inthelitigation or theissueshavelog their adversarid vitdity, if

suchissuesare capable of repetition and yet will evedereview.” Syllabus

point 1, Sateexrel. M.C.H. v. Kinder, 173W. Va 387, 317 SE.2d

150 (1984).” Syllabus point 2, Sate ex rel. Davisv. Vieweg, 207
W. Va 83, 529 S.E.2d 103 (2000).

°At thisjuncture, wewish to note the gppearance of amidi curiae, USA Wrestling, Nationd
Wredtling Coaches Association, and Ameateur Athletic Union (AAU), inthisproceeding. Wegppreciate
their participationinthiscaseand will congder their argumentsin conjunctionwith those of thegppe lants,
whose position they support.



Syl. pt. 2, Sateex rel. Jeanette H. v. Pancake, 207 W. Va. 154, 529 S.E.2d 865 (2000). Guiding
our analysis,
[t]hreefactorsto be cong dered in deciding whether to address

technicaly moot issuesare asfollows: first, the court will determine

whether aufficent collateral consequenceswill result from determination

of thequestions presented soasto judtify rdief; sscond, whiletechnicaly

moot in theimmediate context, questions of great public interest may

neverthel essbe addressed for the future guidance of the bar and of the

public; and third, issueswhich may berepestedly presented to thetria

court, yet excapereview a thegppelateleve becauseof ther flegtingand

determinate nature, may appropriately be decided.
Syl. pt. 1, Israel v. West Virginia Secondary Schs. Activities Comm'n, 182 W. Va. 454, 388

S.E.2d 480 (1989).

Applying these factorsto the case sub judice, we are convinced of the wisdom of
addressing the merits of the issue before us. Given the number of public and private collegesand
universtieswithinthis Stateaswel | asthe plethoraof college-aged youth among our State sresdents it
isquitelikdy thet thesame, or adrikingly amilar, issuecould arisein afuture case wheran asudent ahlete
asstshisor her aility to competein intercollegiate athletic contests when the NCAA, or some other
entity, adjudges him/her to beindigible. Assuch decisonsmost likely would occur during the sudent's
fina year of educationd studies, the resolution of such adispute would necessarily haveto occur withina
very finiteperiod of time and, such aswith the case sub judice, may not be capable of resolution within
that tempord margin. Additionaly, asswerdteratedinlsrad, “thisquestion ‘ undigputably involvesamost
vita public function—--education of our youth. Becauseitisforessegblethat it will ariseagain, wefindthe

question remainsjudticigblefor futureguidance’” 182W. Va a 457, 388 SE.2d a 483 (quoting White
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v. Linkinoggor, 176 W. Va 410, 412, 344 S.E.2d 633, 635 (1986) (citationsomitted)). Accordingly,
we deem theingtant gppedl to be acognizable clam, and thus, we proceed to review thecircuit court's

decision.

Thefirst matter to consder when assessing whether injunctiverelief iswarrantedina
particular caseisthe nature of the underlying controversy. See Syl. pt. 4,in part, Sateexrd. Donley
v. Baker, 112W. Va 263, 164 SE. 154. Thiscase commenced asacomplaint sating clamsfor reief
for declaratory judgment and breach of contract, aswell astheprdiminary injunctionthat isat issueinthe
indant gpped. Inorder to properly consder the nature of the controversy, however, “the object for which
theinjunctionisbeing sought,” must o becontemplated. Seeid. AsHart' srequest for injunctiverdief
to enablehimto enjoy anadditiond year of digibility asacollegialewredtler isinextricably entwined with

the nature of controversy before us, we will ssmultaneously consider these two matters.

Genadly, injunctiverdief isavaladletolitigantswhowill sustain anirreparableinjury if
emergency actionisnot taken in their particular case. See generally 10A Michi€ s Jurisprudence
Injunctions 8 2 (1990). Under the facts presently before us, Hart baseshisclaim for injunctive relief
upon hisperceived right to participatein collegiate wrestling contests. Thisassertion standing aone,
however, isnot sufficient to support theissuanceof apreliminary injunction. Smply dated, asudent’s

ahility to participatein athletic contestsis not aright recognized by thelaw of this State™ “[Plarticipation

That isnot to say, however, tha protected condtitutional rights are not enforced when
(continued...)



ininterscholadic ahletics. . . doesnot riseto theleve of acongtitutiondly protected ‘ property’ or ‘liberty’
interest.” Bailey v. Truby, 174 W. Va. 8, 21, 321 S.E.2d 302, 316 (1984). Accord Truby v.
Broadwater, 175W. Va 270, 272, 332 S.E.2d 284, 286 (1985). Seealso Bailey, 174 W. Va. at
23,321 SE.2d a 318 (concluding further that “[plarticipationin. . . interscholagtic athletics. . . doesnot
risetotheleve of afundamentd . . . right”). AsHart has no enforcegbleright to competein collegiate
wrestling contests, he hasno exigting right meriting protection by way of aprdiminary injunction against the

NCAA or the SoCon.*

Hart alsoraisesaclaim against the gppellants based upon breach of contract. Likehis
generd damfor rdief, though, thiscause of action dso doesnot entittehimto injunctiverdief astherecord
before us doesnot evidence a contractud relationship between these particular parties™ Seegenerally
Syl. pt. 2, Go-Mart, Inc. v. Olson, 198 W. Va. 559, 482 S.E.2d 176 (1996) (per curiam) (“‘ The
fundamentalsof alegd contract are competent parties, legd subject matter, vauable consderation and
mutua assent. There can beno contract if thereisone of these essentid dements upon which the minds

of the partiesarenot in agreement.” Syl. pt. 5, Virginian Export Coal Co. v. Rowland Land Co.,

19(....continued)
they coincidewith educationd interests. For example, this Court found thet fema e studentsare entitled
to have the same opportunity to participate in the sport of interscholastic baseball astheir male
counterparts. Seelsrael v. West Virginia Secondary Schs. Activities Comm'n, 182 W. Va. 454,
388 S.E.2d 480 (1989).

MWemake no ruling regarding Hart' sright to relief against ASU, though, ass ASU isnot
aparty to the instant appeal.

13 jkewise, wemakeno ruling asto whether Hart has avaid daim for breach of contract
against ASU since ASU is not presently before this Court. See supra note 11.
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100 W. Va. 559, 131 SE. 253 (1926).”); Marshall v. Elmo Greer & Sons, Inc., 193 W. Va. 427,
430, 456 S.E.2d 554, 557 (1995) (per curiam) (“Animplied contract ‘ presupposesan obligation arisng
from mutua agreement and intent to promise but where the agreement and promise have not been
expressed inwords.”” (quoting Casev. Shepherd, 140 W. Va. 305, 310, 84 S.E.2d 140, 143 (1954))
(edditiond quotationsand citation omitted)). Seealso Marshall, 193W. Va. a 430, 456 SE.2d a 557
(“Animplied contract arisesfromtheprincpleof equity that oneperson may not enrich himsdf unjudtly at

the expense of another.” (internal quotations and citations omitted)).

AsHart hasfailed to demondratethat ether the nature of thecontroversy or the object for
which heseeksrdief support theissuanceof aprdiminary injunctioninthiscase, weneed not consder the
remaning criteriawarranting theissuance of such relief, i.e., “the comparative hardship or convenienceto
the respective parties.” See Syl. pt. 4, in part, Sateex rel. Donley v. Baker, 112 W. Va 263, 164
SE. 154. Insummary, then, we condudethat the circuit court misgpplied the governing law and abussd
itsdiscretioninitsorder avarding Hart injunctiverdief againg the NCAA and SoCon. Accordingly, we
vecatetheprdiminary injunction. Giventherdaivey nomind harm, if any, to the partiesresulting fromthis
erroneous ruling, however, we strongly object to any reprisal or adverse action contemplated by the

appellants as aresult of our decision herein.

V.
CONCLUSION

For theforegoing reasons, the preliminary injunction awarded by the Circuit Court of
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Raleigh County by order entered January 8, 2001, is hereby vacated.

V acated.
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