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SYLLABUSBY THE COURT

1. TheWest Virginialnsurance Guaranty Association Act specificdly satesthat the
West Virginial nsurance Guaranty Associationisobligated to pay covered“clams’ rather than covered
“occurrences.” W.Va. Code § 33-26-8(1)(a) (1985).

2. Thefaluretodlow eachinjured party torecover under theWes Virginialnsurance
Guaranty Assodiation Act would largdly defeat theremedia purposeof the Guaranty Act, which provides
that “[f]hisarticle shall beliberaly construed to effect [its] purposg.]” W.Va Code § 33-26-4 (1970).
A primary intention of the Legidaturein promulgating the Guaranty Act wasthe scrupul ous protection of
those having dams againg insurers, which have been dedared insolvert, by fadilitating and expediting the
process of recovering monies due and owing on such claims.

3. “Pursuant to the West Virginia Guaranty Association Act, specifically,
W.Va.Code, 33-26-8(1)(a) [1985], theWest VirginiaGuaranty Associationis* obligated to the extent
of covered damsexiging prior to the determination of insolvency, and for such damsaiang withinthirty
days after the determination of insolvency. . ..”” SyllabusPoint 5, in part, Canndton Indus. v. Aetna
Cas. & Qur. Co., 194 W.Va 203, 460 S.E.2d 18 (1994).

4. Lossof consortium claims presented for payment under theWest Virginia
Insurance Guaranty Association Act, W.Va Code 88 33-26-1 to 19, by amedicd mdpracticevictim's
gpouseand children are separate and distinct covered daims. Each compensablecdamissubject tothe
datutory per dlaim limit of $300,000 up to the maximum ligbility of theinsurance policy issued by the

insolvent insurer.






Maynard, Justice:

Appdlants, Marlyn Potts, Alan Potts, Kristen Potts, Erin Potts, and Stacey Potts (the
Pottses), apped the June 26, 2000 order of the Circuit Court of Ohio County, West Virginia, which
granted summary judgment to the gppdlee, West Virginialnsurance Guaranty Assodaion \WVIGA). The
gppdlantscontend they presented fivedams, rather than oneaggregateclam, for payment pursuant tothe
West Virginialnsurance Guaranty Association Act (the Guaranty Act), W.Va Code 88 33-26-1t0 19.

We agree.

FACTS

Thefactsinthe underlying actionarenot indispute. 101992, Marlyn Pottsentered into
aphyscian-patient relationship with Dr. Robert Crossand Thoracic & Cardiovascular Surgery, Inc.
(TCSl). Mrs. Potts, anurse, reported alump in her left breast and athickening of her right breast. She
sggned aconsent form and asked Dr. Crossto biopsy both bressts. Dr. Cross choseto biopsy only the
|eft breast; thelump wasnot maignant. However, thelumpinMrs. Potts' right breast grew larger. She
sought trestment from Dr. Linda Linger whoimmediatdly referred her back to Dr. Crossto gpprisshim
of thegtuation. A tissuereport reveded acarcnomaof theright breast which necessitated amagtectomy.

By thistime, the cancer had spread into Mrs. Potts' [lymph nodes.



The Pottses, Marlyn Pottsdong with her husband, Alan Potts, and tharr children, Krigen
Potts, Erin Potts, and Stacey Potts, filed acomplaint against Dr. Crossand TCS aleging medica
negligence and loss of companionship and comfort. The Pottses|ater amended their complaint by
contending that Dr. Crosswasliableto Marlyn Pottsfor intentiond interference with her employment

relationship, intentional interference with her doctor-patient relationships, and outrage.*

During the relevant time period, Dr. Cross and TCSI were insured by Insurance
Corporation of American (ICA). ThelCA policy became effective on July 7, 1993 and carried a
retroactivedate of January 1, 1987. Thepolicy provided $1,000,000 coverage per clamwith anannua
aggregate of $3,000,000 subject to the following limitation:

IV. LIMITSOFLIABILITY

The* Per Clam” amount Sated inthe Scheduleof Declarations, or any gpplicable
endorsement wherein the Limits of Liability have been amended, in effect a the
timeadamisfird madeisthemaximumamount wewill pay for dl damsresuiting
fromoneincident. Our totd ligbility during any onepolicy period will not exceed
the “Annua Aggregate” amount.

Regard essof theimpaostion of interest, induding prg udgment interest, onany find
adjudication againgt you, our totd liability for injury will not exceed the “ Per
Clam” amount filed for any oneincdent and, subject to the same per daimlimit
filed for each incident, our totd liability during any onepolicy period will not
exceed the stated annual aggregate.

"Marlyn Potts aleged that she was denied apromotion a work dueto the actions of Dr. Cross.
Shefurther aleged that she could not obtain the hedlth care she desired because Dr. Crossinterfered with
the phyddian-patient relationships she had devel oped or waas attempting to develop with various doctors,
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For the purposeof determining our “per dam?” limit of lidhility, “per daim” means
thetota amount of dl clamsfiled by al clamantsfor any oneincident. The
following will be considered one incident:

a all injury resulting from a series of acts or omiss gmicing
medical servicesto one person and

b. all injury arising out of continuous or repested exposure to
substantially the same general condition and

C. all injury to amother and her unborn child or chil imout
of acts or omissionsin providing medical SVices

Thetrid inthiscase was scheduled to begin on April 1, 1997. Two weeksprior tothis
date, ICA was placed in recaivership and was enjoined from conducting busness. Asaresult, ICA was
preciuded from negatiating settlementsin pending cases. Neither could WVIGA intervene becausethe
prerequisites necessary to trigger its statutory obligations had not yet occurred.? Dueto the posture of the
case, Dr. Crossand TCSI requested a continuance which was denied by the circuit court. The case
proceeded to trid asscheduled. Two dayslater, beforeaverdict wasreturned by thejury, the parties
settled the Pottses dams, placing theterms of the agreement ontherecord. Dr. Crossand TCSl agreed
to pay the Pottses $400,000 before May 1, 1997; the Pottseswoul d receivethefirst $150,000 collected
fromWVIGA; and the procesds from any bad faith daimswould be split with 40% going to counsd, 30%

going to the Pottses, and 30% going to Dr. Crossand TCSI.

2W.Va. Code § 33-26-5(5) (1985) states:

(5)  “Insolventinsurer” meansaninaurer (8) licensed totransact insuranceinthissateether at
thetime the policy wasissued or when the insured event occurred and (b) against whom an order of
liquidation with afinding of insolvency hasbeen entered by acourt of competent jurisdictionintheinsurer’s
state of domicile or of this state.



Thejury returned averdict in favor of the Pottseson April 4,1997. Marlyn Pottswas
awarded $1,031,137.50 in compensatory damages and $1,000,000 in punitive damages. Alan Pottswas
awarded damages for mental anguish in the amount of $10,000 and each of the children was awarded
damagesfor mentad anguishintheamount of $20,000. Theverdict wasreflected inthejudgment order

entered by the circuit court on April 7, 1997.

On April 28,1997, |CA was declared to beinsol vent and was ordered to beliquidated.
Thisevent triggered thegatutory obligationsof WVIGA. When WVIGA’sefartsto sHtlethedamswere
unsuccessful, WVIGA brought adeclaratory judgment action and paid intothe registry of the court the
gatutory cap of $300,000.% WVIGA specificaly asked the court to declarethat itsliability and obligation
waslimited toasnglesatutory covered clam and to requirethe defendantsto interplead and settleamong

themselves their rights to the interpleader fund.

Dr. Crossand TCS counterclaimed by assarting that they paid the Pottses $400,000in
conformity with the settlement agreement, and they, therefore, held acovered clam in the amount of
$300,000. The Pottses counterclaimed assarting that each of them held aseparate and digtinct covered
damunder the Guaranty Act for atota of fivecovereddams Dr. Crassand TCS then moved for partid

summary judgment, asking the court to disperse one-hdf of the interpleader fund to the Pottses and one-

*The $100 statutory deductible was inadvertently overlooked.

4



half tothem.* At thesametime, WVIGA moved for summary judgment stating that only onecovered daim
was presented for payment and the statutory cap for that claim had been paid. On November 22, 1999,
theinterpleader fund was dioersed by agreed order, and Dr. Crossand TCSl weredismissed from the

action with prgjudice. The counterclaims of the Pottses remained.

The agreed order Satesthat “[t]he parties further agreethat they shal not be precluded
from presenting any arguments relaiveto theremaining dams by and between WVIGA and the Potts
Defendanty; thesedamg] arenot waived or otherwise affected by the resolution of the motionsreferenced
above” Furthermore, “[t]heissueastowhether the Pottsdefendantsare entitled to additional moniesfrom
the plaintiff, WVIGA with respect to their counterclaims shall remain the subject of this declaratory
judgment action.” Thecourt took WVIGA'’smoation for summary judgment under advisement. Upon
further consideration, the court entered afinal order which statesthat loss of consortium claimsare
derivaivedamsand thel CA palicy “doesnot indudelossof consortium asasgparate‘inddent’ for which
theper damlimitsgpply.” WVIGA’smation for summary judgment wasgranted. Itisfromthisorder thet

the Pottses appeal .

DISCUSSION

*WVIGA took no position as to how the $300,000 should be distributed.
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Theissuewemust resolveiswhether the Pottseshave presented for payment oneclam
or fivedamsunder theWest Virginialnsurance Guaranty Associaion Act. “Wheretheissueon an goped
fromthedrcuit court isclearly aquestion of law or involving an interpretation of agtatute, we gpply ade
novo standard of review.” SyllabusPoint 1, Chrystal RM. v. Charlie A.L., 194 W.Va. 138, 459

S.E.2d 415 (1995).

On gpped, the Pottsesdlegethe circuit court erred by granting summary judgment to
WV IGA becausetheterm“covered dlam” isdefined by statuterather than the ICA policy and the per
incident limit in the policy does not change the per clam cap contained in the Guaranty Act into aper
incident cap. WVIGA contendsthe circuit court properly granted summary judgment because Marlyn
Patts injury and thederivativedamsof her husoand and children present asingledam, whichissubject
to one $300,000 statutory cap, under both the policy and the Guaranty Act. Theissue presented hereis

aquestion of first impression in this Court.

WV IGA wasesablished by satuteto protect damantsand policyholdersfrom finencd
| ossesassociated with theinsolvency of aninsurance company. W.Va Code § 33-26-2 (1970) readsas

follows:

The purpose of thisarticdeisto provide amechanism for the payment of
covered claims under certain insurance policiesto avoid excessve dday in
payment and to avoid financia lossto claimantsor policyholdersbecause of the
insolvency of aninsurer, to assist in the detection and prevention of insurer
insolvencies, and to provide an association to assess the cost of such protection
among insurers.



WVIGA accomplishesits purpose through aguaranty fund. When an insurance insolvency occurs,
WVIGA satsupapooal thatisinitialy funded by insurance companiesdoing businessin West Virginiawho
then recoup thesesumsfrom their policyholders.® Clamsinsured by theinsolvent company arepaid from

the fund.

®W.Va. Code § 33-26-8 (1985) states in pertinent part:

(1) Theassociation shall:

@ Be obligated to the extent of the covered clamsexisting prior to the determination of
insolvency, and for such damsarisgngwithinthirty daysafter the determination of insolvency, but such
obligation shdl indude only that amount of each covered damwhichisin excessof onehundred dollars
and islessthan three hundred thousand dollars. 1n no event shall the association be obligated to a
palicyholder or damant inan amount in excess of the obligations of theinsolvent insurer under the policy
from which the claim arises.

(b)  Bedeemedtheinsurer to the extent of its obligation on the covered dlams and to such
extent shall havedl rights, duties, defensesand obligations of theinsolvent insurer asif theinsurer had not
become insolvent.

(¢)  [A]ssessmemberinsurersseparately for each account amounts necessary to pay the
obligations of the association under subdivison (a) of this subsection subsequent to an insolvency, the
expensss of handling covered dams subsequent to aninsolvency, the cost of examinationsunder section
thirteen [§ 33-26-13] of thisarticleand other expensesauthorized by thisarticle. The assessmentsof each
member insurer shdl bein the proportion that the net direct written premiums of the member insurer for the
preceding cdendar year on the kinds of insurance in the account bearsto the net direct written premiums
of dl member insurersfor the preceding calendar year on the kinds of insurancein the account. Each
member insurer hal be natified of the assessment not |ater then thirty daysbeforeitisdue. No member
insurer may be assessed in any one year on any account an amount greater than two percent of that
member insurer’ snet direct written premiumsfor the preceding cdendar year on thekindsof insurancein
the account.

®W.Va. Code § 33-26-16 (1970) states:

Theratesand premiumscharged for insurance policiestowhich thisarticle gopliesshdl include
amountssufficient to recoup asum equd to theamounts paid to the association by themember insurer less
any amounts returned to the member insurer by the association and such rates shall not be deemed
excessive becausethey contain an amount reasonably cal cul ated to recoup assessments paid by the
member insurer.



Theliability of WVIGA isgatutorily limited to the payment of covered clams. The
Guaranty Act defines a*“covered clam” as:
anunpaddam, ... which arisesout of and iswithin the coverage of aninsurance
policy towhichthisarticleappliesand which policy isinforceat thetimeof the
occurrencegiving riseto suchunpaid damsif (a) theinsurer issuing the policy
becomesaninsolventinsurer after theeffectivedate of thisartide[May 12, 1970]
and (b) thedamant or insured isaresdent of thisgae a thetime of theinsured
occurrence, or the property fromwhich thedam arisesis permanently located in
thisstate. “Covered clam” shal not include (i) any amount in excessof the
goplicablelimitsof coverage provided by aninsurancepolicy towhichthisartide
applies] ]
W.Va Code 8 33-26-5(4) (1985). Inthiscasewe are presented with oneinjured clamant and four loss
of consortium dams. The Pottses contend these dams represent five separate covered damswhile the
WVIGA contendsonly one aggregated covered clam existisunder the Guaranty Act. Thejurisdictions

which have decided this question are divided.

Severd jurisdictionsfind the dams are aggregated. See Vickodil v. Pennsylvania Ins
Guar. Ass n, 356 PaSuper. 325, 514 A.2d 635 (1986) (PIGA wasnat liablefor separate clam by wife
for lossof consortium whereit had dready paid maximum amount on husband' sdam for bodily injury,
which arose out of the sameincident); Knippv. Ariz Prop. & Cas. Ins,, 156 Ariz. 137, 750 P.2d 895
(1987) (awrongful degth action brought by multiple beneficiaries of anindividud killedinan arplane
accident condtituted only onecovered daim under the statute providing for payment of daimsaof insolvent
Insurance companies); Florida Ins. Guar. Ass n, Inc. v. Cole, 573 So.2d 868 (Fla.App. 2 Dist. 1990)
(three survivorswho sued under the Wrongful Desth Act for the deeth of one person caused by theact of

asingleinsured wereentitiedtoasingledamagaing FIGA limited by statutory maximum of $300,000
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even though thelimitation of lighility for any one occurrencein rdevant insurance policy provided for more
generous coverage); Builders Transport v. SC. Prop. & Cas., 307 S.C. 398, 415 S.E.2d 419
(1992) (wrongful desth daim was only one covered daim within meaning of the Act and the number of
covered damswas not determined by the number of beneficiar esentitled to proceedsfrom wrongful desth
claim); Cox v. Minnesota Ins. Guar. Ass n, 508 N.W.2d 536 (Minn.App. 1993) (assertion of
automobile accident victim’ s covered claim under the primary policy issued by an insolvent insurer
precluded victim’ smother from assarting acovered dam agang MIGA astheprimary policy hadasingle,
per-accident limit and, thus, there wasonly one covered claim); Igwilo v. Property Insurance, 131
Md.App. 629, 750 A.2d 646 (2000) (parents clamsfor child' s pre-birth injury and for economic and
non-economic damagesresuliting from medical mapracticewereasngle covered dam for purposesof the
PCIGC sligbility; dso, al daimsderived fromtheindependent bodily injury tothechild smoather, induding

husband’ s claim for loss of consortium, constituted a single covered claim).

Conversdy, other jurisdictionsfind the clamsto be separate and distinct. See Oglesby
v. Liberty Mut. Ins. Co., 832 P.2d 834 (Okla. 1992) (Guaranty Association is obligated to pay
individud damsof each beneficiary upto thestatutory maximum of $150,000 uponinsolvency of insurer
in wrongful death action rather than an aggregated total of $150,000 to dl victims); Dickerson v.
Thompson, 89 Ohio App.3d 399, 624 N.E.2d 784 (1993) (decedent’ swifeand two minor childreneach
had a separate covered claim on which the state insurance guaranty associ ation was obligated to pay;
decedent’ s persond injury action isdistinct from the wrongful deeth action); Cooper v. Huddy, 581

S0.2d 723 (LaApp. 1 Cir. 1991) (decedent’ sfive survivors wrongful death claims condtituted five
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separae dams, rather than only one clam; superceded by datute, LaR.S. 22:1382 (1990) to provide

amiximum limit of three hundred thousand dollars per accident or occurrence).

ThisCourt previoudy discussad theterm* covered daim” in conjunctionwith the Guaranty
Act but inadifferent context. In DeVanev. Kennedy, 205W.Va. 519, 519 SE.2d 622 (1999), the
Issues presented werewhether the Guaranty Act required exhaudtion of the hospitd’ ssolvent insurance
before Mrs. DeV ane could recover from WVIGA and whether the circuit court could enforce apre-
Insolvency settlement agreement againg WVIGA. Wewere not asked to determine whether WVIGA

could be liable for multiple claims stemming from one injury.

Thefactsof DeVanearesmilar tothefactsin the casesub judice. In DeVane, Richard
Richardson recaved medicdl trestment from Dr. Kennedy intheemergency room of CharlesTown Generd
Hospitd, Inc. Asaresult of suchtrestment, Mr. Richardsondied. The decedent’ spersond representetive,
Cheryl Richardson DeVanewho was hiswidow and sole beneficiary, ingtituted acivil action dleging
medical mapractice by Dr. Kennedy and ostensible agency and vicariousliability of thehospital. Mrs.
DeVane entered into asattlement agreement with ICA, Dr. Kennedy' sinsurer. Shortly theregfter, ICA
wasdedared to beinsolvent. WVIGA assumed responsibility for thedamsfor benefitsfiled against ICA
by West Virginiaresdents. WVIGA disputed itsliability for ICA’ sobligationsarisng from the pre-
Insolvency settlement agreement and refused to tender the settlement amount. Mrs. DeVane asked the

creuit court to enforce the settlement agreement againg WVIGA. The court directed that the agreement
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be entered asajudgment. WVIGA moved to intervene and asked the court to set asdeitsruling. The

court granted WVIGA’s motion to intervene and WV IGA appealed to this Court.

On gpped, this Court affirmed the ruling of the circuit court enforcing the settlement
agreement against WVIGA. In so doing, we reasoned that:
thedefinition of “covereddam” contemplatesa(1) damthatis(2) unpad; (3)
“which arisesout of andiswithinthe coverage of aninsurancepolicy,” which (a)
Is“inforceat thetimeof the occurrence giving riseto” the clam and (b) was
issued by an insurer which became insolvent after May 12, 1970; and (4)(@) thet
Isassarted by aclamant or insured who “isaresdent of [West Virginig] at the
time of theinsured occurrence” or (b) that arises from property which “is
permanently located in [West Virginia].”
Id.,205W.Va at 530, 519 SE.2d a 633 (footnote omitted). At that time, wewere not asked to decide
If Mrs. DeVane and her deceased husband had two separate covered clamsor one aggregated claim

under the Guaranty Act. We are asked to decide that issue today.

We agreewith the courtswhich hold that each beneficary or victim hasasgparatedam
under thegates guaranty acts. Wenote, asthey do, that the Satutesrefer to covered “dams’ rather then
to covered“occurrences.” Inparticular, theWest Virginialnsurance Guaranty Association Act, W.Va
Code 8§ 33-26-8(1)(a) (1985), specificdly satesthat the West Virginial nsurance Guaranty Association
isobligated to pay covered “dams’ rather than covered “ occurrences.” Thefallureto dlow eachinjured
party to recover would largely defeat the remediid purpose of our Guaranty Act, which providesthat “[t]his
articleshall beliberally construed to effect [its] purpose.]” W.Va Code § 33-26-4 (1970) (emphasis
added). “Thus itisevident that aprimary intention of the Legidaturein promulgating the Guaranty Act wes
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the scrupul ous protection of those having daimsagaing insurers, which have been dedared insolvert, by
faalitating and expediting the process of recovering moniesdueand owing on suchdams” DeVane, 205

W.Va at 529, 519 SE.2d at 632.

We agree with the Oglesby court that the use of theword “each” in the guaranty acts
denotes“any oneof anumber, separately consdered.” We also quote with approval thefollowing
language from the Oglesby opinion:

TheLegdaure suseof theword“each” rather then*dl” covered daimsindicates

thet it anticipated the possibility of multiplerecoveries. Additiondly, 8 2007 does

not usethe word “occurrence.” It expressy applies the $150,000 limit to

“dams’. Thereisno bassfor subgtituting theword “occurrence’ for “dam’ in

order to aggregate multiple claims arising from a single accident.

Theplan meaning of thetext . . . does not support aggregetion of multiple
clams.

Ogleshy, 832 P.2d a 840 (footnotes omitted). Thelanguagein our Guaranty Actisequaly dear. If our
Legidaure had intended the statutory cgp to gpply to “ occurrences’ rather thanto “clams” they could
amply have usad theword “ occurrences’ indeed of theword“daims’ inthedaute. “““Theprimary object
in congruing adatute isto ascertain and give effect to the intent of the Legidature” Syllabuspoint 1,
Smith v. State Workmen's Compensation Commissioner, 159 W.Va. 108, 219 S.E.2d 361
(1975)." Syllabus point 6, Sate ex rd. ACF Indudtries, Inc. v. Vieweg, 204 W.Va. 525, 514 SE.2d

176 (1999).” Syllabus Point 1, DeVane v. Kennedy, 205 W.Va. 519, 519 S.E.2d 622 (1999).
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We, therefore, hold that “[p]ursuant to the West Virginia Guaranty Association Act,
spedifically, W.Va.Code, 33-26-8(1)(a) [1985], the West VirginiaGuaranty Associationis* oligated to
the extent of covered damsexiding prior to the determination of insolvency, and for such damsarisng
within thirty days after the determination of insolvency. .. " SyllabusPoint 5, in part, Canndlton Indus.
v. Aetna Cas. & Qur. Co., 194 W.Va. 203, 460 S.E.2d 18 (1994). We further hold that |oss of
consortiumclamspresented for payment under theWest Virginial nsurance Guaranty Association Act,
W.Va Code 88 33-26-1to 19, by amedica mdpractice victim' s spouse and children are separate and
didinct covered dams. Each compensabledamissubject to thesatutory per daimlimit of $300,000 up
to the maximum liability of the insurance policy issued by theinsolvent insurer. Each of thefive Potts

claimants holds a covered claim for which he or she is entitled to payment from WVIGA.’

If the Legidature disagresswith thisinterpretation, they can amend the statute, as Louisianadid,
in order to clarify themeaning of “covered claim.” Prior to 1990, Louisiana s Guaranty Act was
ubgtantidly smilar to ours. In 1990, Louisana s Legidaure amended their Act to include “only that
amount of each covered dam, except return premiums, which isin excess of one hundred dollarsand is
less than one hundred fifty thousand dollars, per claim, subject to amaximum limit of three hundred
thousand dollars per accident or occurrence.” LaR.S. 22:1382(A)(1)(a)(iii). SeeRivard v. Petroleum
Trangport Co., 663 So0.2d 755, 761 (1995) (citation omitted) (“LIGA contends, essentially, that the
1990 amendmentsto LaR.S. 22:1382(A)(1)(a)(iii) cregting astatutory cagp of $300,000 per accident or
occurrence should be gpplied retroactively to this 1983 accident. However, prospective operation of
statutesis agenera rule, and, asageneral rule, is respected by the courts.”).
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CONCLUSION

For the foregoing reasons, the judgment of the circuit court isreversed and thiscaseis

remanded with directions to enter an order consistent with this opinion.

Reversed and Remanded with directions.

14



