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| dissent tothemgjority opinion becausel believe, onthefactspresented intherecord, thet
theplaintiffs moation for judgment asamétter of law should have been granted on theissue of ligbility, and
ajury should have been asked only to establish the amount of damages due plantiffs, if any. Therecord
firmly establishesthat the defendant had aduty to drive carefully in accordance with road conditions, and
that the defendant breached that duty.

Thecaseboilsdowntothis theplantiffsweredriving down the road and cameupona
collisonthat wasblockingtheroad. Plantiff Bumgardner sopped hispickup truck without incident, even
though theroad seemed to beicy. Momentslater, defendant Stephenson camearound acurveinavan,
slammed on his brakes and dlid into the Bumgardners' truck.

Thereisabsolutely nothing in the record to suggest that the plaintiffs were negligent.
Sephenson admitted he hed encountered ice on theroad prior to the callison, and the plaintiffswere itting
dill. Theonly questionwaswhether the defendant was negligent, and whether that negligence proximeately
caused the plaintiffs' injuries.

Theterm* negligence’” meansthat adefendant () owed someduty, and (b) breached that

duty. Theplantiffsargued thet the defendant owed aduty to drive hiscar with adegree of caregoverned



by the conditions of theroad. Becausetheroad wasicy, the plaintiff arguesthe defendant had aduty to
dow down, and maintain hisgpeed so that he could bring hiscar to agtop if another vehicle-- likeplaintiff
Bumgardner’s -- blocked the road.

Instead, thetrid court indructed thejury that * negligence requires aforeseegble risk of
danger of injury and conduct unreasonablein proportion tothedanger.” Thisindruction Smply should not
havebeen given. TheL egidaurehasadready madethedetermination that certain typesof conduct contain
a"“foressegblerisk of danger of injury.” TheL egidaure hasspeaified that driving avehidea aspeed that
Isdangerous under the existing road conditionsisaform of “conduct unreasonablein proportionto the
danger.”

W.Va. Code, 17C-6-1 states (with emphasi sadded) that “ no person may driveavehicle
onahighway a agpeed greater than isreasonable and prudent under theexisting conditionsand the actud
and potentia hazards. In every event speed shdl be so controlled as may be necessary to avoid calliding
withany ... vehide. .. onor enteringthehighways. ... Thedriver of every vehidedhdl ... . drivea an
gppropriatereduced speed . . . when goproaching and going around acurve, when gpproaching ahill crest
... and when specia hazard exists with respect to . . . other traffic or by reason of weather or
highway conditions.”

Intheingant case, defendant Stephenson plainly drove hisvan at a* peed greeter than
[was] reasonable and prudent under the existing conditions and the actual and potential hazards.”

This Court once gated in an opinion by Judtice Workman, in ruling that alandiord could
beligblefor falingtoingdl satutorily-required smokedetectors, that the“violation of agtatuteisprima

fadeevidence of negligence. In order to beactionable, such violation must bethe proximate cause of the
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injury.” Reedv. Phillips, 192 W.Va. 392, 395, 452 S.E.2d 708, 711 (1994). Primafacie evidence
of negligence was defined by the Court as meaning:

A primafacie case of actionable negligenceisthat Sate of factswhich
will support ajury finding thet the defendant was guilty of negligencewhich
wasthe proximate cause of plaintiff'sinjuries thet is, itisacasethat has
proceeded upon sufficient proof to the stagewhereit must be submitted
to ajury and not decided against the plaintiff as a matter of law.

Syllabus Point 6, Morrisv. City of Wheeling, 140 W.Va. 78, 82 S.E.2d 536 (1954).
Justice Workman, in discussing a“ primafacie case of negligence” inthe context of a
violation of a statute, stated:

Although the violation of a statute creates a prima facie case of
negligence, thedetermination asto whether therewasinfact aviolation
and whether the violation wasthe proximate cause of theinjury iswithin
the province of thejury.

Toegtablishacauseof actionin negligence, it must first be shown that
the alleged tortfeasor wasunder alegd duty or obligation requiring the
person to conformto acertain tandard of conduct. Wherethereisno
legal duty to take care, there can be no actionable negligence.

In Prosser and Keeton on Torts, it is stated:

The standard of conduct required of areasonable
person may be prescribed by |egid ative enactment.
Whenadatute providesthat under certain crcumstances
particular acts shall or shal not be done, it may be
interpreted asfixing astandard for al members of the
community, fromwhichitisnegligenceto deviate. The
samemay betrueof municipd ordinancesand regulaions
of adminidrativebodies Thefact that suchlegidationis
usualy pend in character, and carrieswith it acrimina
pendty, will not preventitsuseinimposing aivil ligility,
and may even be a prerequisite thereto.



W. PageKeston et d., Prosser and Keeton on Torts § 36 at 220 (5thed.

1984) (footnotesomitted). Thus, theviolation of agatute adoptedfor the

safety of the publicisprimafacie negligenceinthat itisthefalureto

exercise that standard of care prescribed by the legislature.

Reed v. Phillips, 192 W.Va. 392, 396, 452 S.E.2d 708, 712 (1994) (citations omitted).

This Court has made dear that adefendant’ sviolation of agtatute createsaprimafacie
casefromwhich thejury may infer the defendant’ snegligence. Under some circumstances astatutory
violaionmay beexcusad. Our law ill holdsthat asudden emergency defensemay providealegd excuse
for theviolation of agtauteif theviolaioniscausad by an“unusud or unsuspected stuation.”* However,
iceand snow cannot qualify asasudden emergency exceptionto W.Va. Code, 17C-6-1, which requires
that a driver take such road conditions into account.

W.Va. Code, 17C-6-1 prohibitsaperson from driving on ahighway at aspeed which
preventsthe person from controlling the vehicle so as“toavoid callidingwithany . . . vehicle. . .onor

enteringthehighway[.]” Thedatuterequiresapersonto“driveavehideonahighway a aspeed” thatis

“reasonable and prudent under the existing condition and the actual and potential hazards.”

In Syllabus Point 5 of Moran v. Atha Trucking, Inc., 208 W.Va. 379, 540 S.E.2d 903

(1997), we stated:

A sudden emergency indructionisto begivenrardy, ininstancesof truly

unanticipated emergencieswhich leave aparty little or notimefor

reflection and deliberation, and not in casesinvolving everyday traffic

aca dents arigng from sudden Stuationswhich, neverthd ess, ressonably

prudent motorists should expect.
When adefendant dleges he/'shewasfaced with a* sudden emergency” asadefense, itisnot an absolute
defense. Rather, it Imply becomesa“factor|] for thejury to consder in determining the comparative
negligence of the parties.” 208 W.Va. at ___, 540 SE.2d at 916 (Starcher, J., concurring).
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If ajury findsthat the defendant violated this tatute, adopted for the safety of the public,
then the jury has made aprima faciefinding that the defendant failed to exercise that standard of care
prescribed by the Legidature. Accordingly, afinding that the defendant violated agauteisafinding that
the defendant was negligent.

Therewasampleevidencein therecord to establish that the defendant violated W.Va.
Code, 17C-6-1, and none to contradict the evidence. Furthermore, the statute establishes that the
Legidature has determined that harm was foreseeable from driving avehicle at apeed that failed to
account for actual and potential hazards, including adverse weather conditions, on the highway.

| therefore believethat it waserror for thetria court to instruct thejury that it could
consder the“foreseeablerisk of danger of injury and conduct unreasonablein proportion to thedanger”
in deciding whether the defendant was negligent. | believe the defendant violated astatute, and was
therefore, at aminimum, primafacienegligent. | would have gone further and ruled the defendant
negligent asamaiter of law, becausetherewasno evidence of theplantiffs negligenceand nolegitimate
judtification for the defendant’ sactions. Onthisbasis, | would have reversed the judgment for the
defendant.

| therefore respectfully dissent to the majority’ s opinion.



