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Albright, J., concurring:

| concur with the mgority opinion’ sdecison to reversethedismissd of thePlantiffs damsand
to remand thiscaseto thedircuit court for additiona proceadings. | write separatdy to underline theneed
for afull congderation of thedaimsdismissad be ow on theerroneousground that they did not gateadam

upon which recovery could be had.

A complaint should not bedismissad on aRule 12(b)6 motion unlessit gppearsbeyond doubt thet
thereisno provable st of factswhich would entitlethe plaintiff toreief. Owenv. Board of Education,
190W. Va 677,441 S. E.2d 398 (1994). And, we have said that, even in the case of motionsfor
summary judgment, time for adequiate discovery should be alowed before congderation of themotion
wherethereisareasonable prospect that actionable facts can be obtained in the discovery process.
Harrisonv. Davis, 197 W. Va. 651, 478 S. E.2d 104 (1996). Our law favors cases being decided on
their merits, and the sandard for overcoming a 12(b)6 maotionisaliberd onewith alight burden of proof.

John W. Lodge Distributing Co. v. Texaco, 161 W. Va. 603, 245 S. E.2d 157 (1978).



Here it appears from the record that the Plaintiffs were denied any opportunity to conduct
discovery and themation to dismissfor falureto sate adam was granted upon aconclusion of law, that
thelawyer representing Plaintiffs' decedent owed that decedent no duty to ssek help for the decedent when
hethreatened suicidewhileincarceratedinjail, accused of theoffensefor which thelawyer represented

decedent.

| understand thereluctanceof thetria court to find that counsd for incarcerated defendantsowe
their dients some swesping duty to investigete each jalhouse complant heerd from their dients. However,
it cannat be denied that the rdationship of lawyer-dlient isahighly fiduciary one, requiring of the lavyer
good faith and fiddlity to the interests of aclient, who may have reposed the highest persond trust and
confidencein hisor her lawyer. See 7 Am.Jur.2d Attorneysat Law 8§ 137 (1997). Becausethe case
below was cut off before discovery waas even begun, we do not know yet if Plaintiffs can bring forth facts
that tend to provethat, indl the circumsatances of thecase, decedent’ scounsd breached not somenove
and sweeping duty, but hisclearly established fiduciary duties as decedent’ slawyer (including those of

fidelity and good faith).

In the case before us, Plaintiffs can have no recovery againg the lawvyer Defendant unlessitis
shown that the lawyer acted recklesdy. See Syllabus Point 5, Powell v. Wood County Commission,
__W.Va_ ,_ SE2d__ (No.28456, June8, 2001). Therefore, Paintiffs must show conduct

of thedecedent’ slawyer whichisnot merely negligent, but, in the circumstances, reckless. Asdaunting



astha may be, it cannat fairly be said to beimpossble, absent afair opportunity to the Plantiffsto obtain

and adduce that evidence in ajudicial setting, by discovery or by trial.

Sincewe do not hereknow the circumstances in which the defendant lawyer disregarded his
dient'scdl for hdp, it cannot in my view be sad hereand now that the lavyer’ s conduct was or was not
reckless. However, common experiencetdlsusthat jailhouse suicides are not infrequent. Common
experiencetdlsusthat athreat of suicidemay or may not beserious, butitisawaysdisurbing. Common
experiencetdlsustha acdl to alawyer ismog oftenacal for help of somekind. And, | respectfully
uggest that thecommon experiencedf lavyerspractiang arimind law givesthem someahility todisinguish
acrank jalhouse cdl from agenuine pleafor help, thelater requiring aresponse commensurate with the
fiduciary duty lawyersowetheir clients, and consstent with thefiddity and good faith inherent inthe

lawyer-client relationship.

Inanemployment context, this Court recognized that thewilful disregard of arecognized safety
standard, with subjectiverealization of the standard and the potentia for grave harm flowing fromits
disregard, amounted to reckless, ddliberate and intentional conduct. Mandolidisv. ElkinsIndustries,
Inc., 161 W. Va 695,246 S. E.2d 907 (1978). Whileour Legidature later supplanted the resulting cause
of action with agtatutory one, it gppearsthat the fundamenta principle of that caseretainsvitdity. Inmy
view, it cannot now besaid that Plaintiffsmight not, in the context of thefiduciary rdationship between

Fantiffs decedent and hislawyer, prove such aset of factsand drcumgancesaswould entitlethe Flantiffs



tordief for recklessconduct. Clearly, Plaintiffs should have areasonabdle opportunity to pursuethar daims

as pled or provable.



