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SYLLABUSBY THE COURT

1. “Wheretheissueon an gpped fromthedrcuit court iscdearly aquestion of law or
Involving an interpretation of astatute, we apply ade novo standard of review.” SyllabusPoint 1,
Chrystal RM. v. Charlie A.L., 194 W.Va. 138, 459 S.E.2d 415 (1995).

2. “The primary purpose of theinvasion of privacy exemption to the Freedom of
Information Act, W.Va.Code, 29B-1-4(2) [1977], isto protect individuals from the injury and
embarrassment that can result from theunnecessary disclosureof persond information.” SyllabusPoint
6, Hechler v. Casey, 175 W.Va. 434, 333 S.E.2d 799 (1985).

3. “Under W.Va.Code, 29B-1-4(2) [1977], acourt must balance or weigh the
individud'sright of privacy againg thepublic'srighttoknow.” SyllabusPoint 7, Hechler v. Casay, 175
W.Va. 434, 333 S.E.2d 799 (1985).

4, “Indedidingwhether the public disd osureof information of apersona natureunder
W.VaCode § 29B-1-4(2) (1980) would condtitute an unreasonableinvason of privacy, this Court will
look to five factors:

1. Whether disclosurewould result in asubgtantia invasion of
privacy and, if so, how serious.

2. Theextent or vaue of the public interest, and the purpose or
object of the individuals seeking disclosure.

3. Whether the information is available from other sources.



4. Whether the information was given with an expectation of
confidentiality.

5. Whether itispossbleto mould rdief soastolimit theinvasion
of individual privacy.”

Syllabus Point 2, Child Protection Group v. Cline, 177 W.Va. 29, 350 S.E.2d 541 (1986).



Per Curiam:

Thiscaseisbeforethis Court upon gpped of adeclaratory and injunctive relief order
entered by the Circuit Court of Kanawha County on February 24, 2000, ordering the appellantsand
defendantsbe ow, the City of Charleston Police Department and Jerry Riffe, in hisofficid capadity asChief
of Police! (hereinafter “ appellants’), to disclose various police recordsincluding interna investigation
documents pursuant to aFreedom of Information Act request by the gppelleeand plaintiff below, Laura
Manns. Inthisappeal, the appellants contend that the circuit court erroneously concluded that the

requested documents were not exempt from disclosure pursuant to W.Va. Code § 29B-1-4 (1977).

ThisCourt hasbeforeit, the petition for appedl, the entire record, and thebriefsand

argument of counsel.? For the reasons set forth below, the final order of the circuit court is reversed.

erry Riffe succeeded Fred Marshall as Chief of Police during the pendency of this
litigation and was subgtituted asa party in thiscase pursuant to Rule 25(d) of theWest VirginiaRules of
Civil Procedure.

“At thispoint, weaso notethat theWest VirginiaMunicipal League, Inc., filed anamicus
brief urging reversal of the circuit court’s order.
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The gppdleewas arrested on November 11, 1996, after sherefused to pay abusfareat
theKRT Trangt Mdl in Charleston, West Virginia. The gppelleewas charged with severd offenses
including battery onapaliceofficer andresstingarrest. Theresfter, thegppelleeasserted that policeofficer
Cathy Smith used excessveforcein carrying out her arest. Accordingly, the gppdlantsinitisted an internd
investigation. Inaddition, the gppdlantsasked the Federd Bureau of Investigation (herainafter “FBI”) to

conduct its own, independent investigation. Both the appellants and the FBI exonerated Officer Smith

Subsaquently, the gppelleeretained counsd to represent her inafederd cavil rightsdam
andtodefend her againgt thecrimina charges® Aspart of her pre-suitinvestigation, the gppelleerequested
thet the gppdlantsprovide variousrecordsand information induding interna investigation documentsto her
pursuant to the Freedom of Information Act, W.Va Code 8 29B-1-1t0 - 7 (1977) (hereingfter “FOIA™).
The gppdlants produced about haf of the records the gppellee requested and obyjected to supplying the
remaining documents and information. Consequently, the appelleefiled suit in the Circuit Court of
Kanawha County on February 5, 1997, and requested the circuit court to compel disclosure of the
remai ning documentsdespitethe gppd lants objections. After thematter wasbriefed and argued, the
creuit court ruled that the gppe leewasentitled to amandatory injunction compd ling the production of the
recordsthat she requested, except the limited documentsto which thereisavdid internd memoranda

clam.

*The KanawhaCounty Prosecutor never prosecuted theappdleeonthecrimina charges.



We begin our analyssof this case by setting forth our sandard of review.  Asdiscussed
above, thiscaserequiresan interpretation of the FOIA. In SyllabusPoint 1 of Chrystal RM. v. Charlie
AL., 194W.Va 138,459 SE.2d 415 (1995), this Court held that “[w] heretheissue on an apped from
the drcuit court iscdearly aquedtion of law or involving an interpretation of agatute, we goply ade novo

standard of review.” With this standard in mind, we now consider the parties' arguments.

Thisapped primarily concernsthegppdles sSFOI A request for thefollowinginformation:

a Thenamesof every officer againg whom acomplant has been made, or who
the Charleston Police Department hasinvestigated ontheir own, regarding thet officer’s
behavior while in the course of employment or otherwise,
b. The namesof every officer againd whomadaivil or criming complant hasbeen
filed regarding their behavior while in the course of employment or otherwise;
C. Inrespecttosubpart“a’ and“b” please satethe outcome of said complaints
or investigations.
The appellee has d so requested information regarding the officer who arrested her. Specificaly, the
appellee has asked whether any complaints have been filed againgt the officer; the substance of those
complaints, and thedigpostion of thosecomplaints. The gppelleehasfurther sought acopy of or access

to the appellants’ records regarding the investigation of the appellee’s arrest.

This Court recently addressed asimilar request for police records in the context of

discovery during civil litigation. InMaclayv. Jones,  W.Va ___, 542 SE.2d 83 (2000), the
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plaintiffs, Donald and Karen Maclay, through anotice of deposition and subpoenaducestecum,
requested recordsrel aiveto aninternd affairsinvestigation of complantsfiled aganst asatetrooper as
well asthetrooper’ s personnd file. Inresponse, the defendant West Virginia State Police sought a
protective order daiming that Satutory and common law privileges prohibited disclosure of therequested
information. Eventudly, thedrcuit court certified questionsto thisCourt for adetermination of whether this

type of information was subject to disclosure during civil litigation.

In Syllabus Point 2 of Maclay, this Court determined that:

Theprovisonsof thisstatesFreedom of Information Act, West Virginia
Code 88 29B-1-1t0 -7 (1998), which address confidentiality asto the
public generaly, werenotintended to shidd law enforcement investigetory
materidsfrom alegitimate discovery request when such informationis
otherwise subject to discovery in the course of civil proceedings.

Thus, this Court held that:

Recordsandinformation compiled by aninternd affarsdivisonof apolice
department aresubject todiscovery inavil litigationarisng out of aleged
police misconduct if, upon anin camera inspection, thetrial court
determinesthat therequesting party's need for the materid outweighsthe
public interest in maintaining the confidentiality of such information.

Syllabus Point 3, Maclay. However, we also stated that:

Beforeadircuit court isrequired to engagein anin camera ingpection of
recordsand information compiled by aninternd afarsdivisonof apolice
department to make adetermination regarding the production of such
documentsthrough discovery, the party opposing disclosuremust first
mekeasubdantid threshold showing that gpeafichamsarelikdy toresult
from the disclosure of the requested materials.



SyllabusPoint 4, Madlay. Whileour decisoninMaday iscertainly ingructive, it isnot digpogtive of the
Issuesnow beforeus. Inthiscase, the palicerecordswere sought through aFOI A request and a that time,
therewas no ongoing litigation.* Aswe noted in Maclay, the“FOIA provisionswhich addressthe
confidentidity of recordsand their availability tothegenerd publicareamed at protecting interestsdigtinct
fromthoea issuewhenrecordsarerequested in conjunctionwithadvil rightsaction” ~ WVaa
542 SE.2d a 88 (citationsomitted). Thus, wemust determinewhether thedocumentsrequested by the

appellee are exempt from disclosure pursuant to W.Va. Code 8§ 29B-1-4 as asserted by the appellants.

TheFOIA providesthat “[ €] very person hasaright to inspect or copy any public record
of apublic body inthisstate, except asotherwise expresdy provided by section four [§ 29B-1-4] of this
aticle” W.Va Code§29B-1-3(1) (1992). Beforeweaddresstheexemptionssat forthinW.Va Code
8 29B-1-4, wenatethat one of the gppellee’ srequedtsisfor “thenamesof every officer aganst whoma
cvil or crimina complaint hasbeenfiled regarding their behavior whilein the course of employment or
otherwise.” Pursuant to W.Va. Code § 51-4-3 (1990), civil and crimina complaintsarefiledinand

maintained by the drcuit derk’ soffice. BecauseW.Va Code § 29B-1-3(2) requires arequest to ingect

*The complaint in this case wasfiled pursuant to W.Va. Code § 29B-1-5 (1977) which
providesthat “[a]ny person denied the right to ingpect the public record of a public body may inditute
proceadingsfor injunctive or declaratory relief in the circuit court in the county wherethe public record is
kept.” Subseguent to thefiling of thecomplaintinthiscase, thegppeleefiled afederd avil rightsdamin
the United States Digtrict Court for the Southern Didtrict of West Virginia. During the course of that
litigation, the gppelleewasgiven accessto theinternd investigation documentsconcerning her arrest.
Accordingtothe parties, thefedera civil rights case has been settled making thisapped arguably moot.
However, asnoted above, this casewasfiled in the context of aFOIA request, and therefore, we believe
It is necessary to address the merits of this appeal.
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or copy apublic record to be directed to the custodian of such public record, wefind that the gppd lants
fully complied withthisFOI A request by providing thenamesof dl of the current policeofficers Withthe
names of the officers, the gppellee could obtain theinformation she saeksin thisrequest by ingpecting the
records of thecircuit clerk as provided for inthe FOIA aswell asW.Va. Code § 51-4-2 (1923).°
Therefore, wefind that the circuit court erred to the extent that it ordered the appellantsto provide

additional information to satisfy this FOIA request by the appellee.

We now consder thegppellee’ sremaining requestswhich seek internd investigation
records. The gppdlantsdam that this requested information should not be disclosad pursuant to W.Va
Code § 29B-1-4(2) which exempts:

Information of apersona nature such asthat kept inapersond, medicd or smilar

file, if the public disclosure thereof would condtitute an unreasonableinvasion of

privacy, unlessthe publicinterest by clear and convincing evidencerequires

disdlosureintheparticular indance: Provided, That nothinginthisartideshal be
condrued aspreduding anindividua fromingpecting or copying hisown persond,
medical or similar file.
Theappd lants contend thet thecircuit court erred by miaking ablanket finding that there was no potentid
for an“unreasonableinvagonof privecy.” Thegppdlantsassert that thisstatutory provision contemplates

individudized review of the privacy interests of each affected employee. Given thefact that the gopdlants

®W.Va. Code § 51-4-2 provides:

Therecordsand papersof every court shal beopen to theingpection of
any person, and the clerk shdl, when required, furnish copiesthereof,
except in cases where it is otherwise specially provided.



employ gpproximeately 182 paliceofficers, they damthat thegppelleg srequest isunreasonableespecidly
ganceit containsno timelimitation. Moreimportantly, the gppdlants ate thet the gppdles srequest would
requirethemto disd ose privateinformation about the officerswhichind udes complaintsregarding their job

performance.

By contragt, the gppellee clamsthat the rel ease of documentation regarding complaints
agand city officersand thedigpostion of those complaintswould not condtituteaninvason of privacy. The
gppeleefurther daimsthat sheisnot interested in “highly persond information” that isnot related to the
performanceor fitnessof apoliceofficer. Thegppeleemantainsthat thedircuit court correctly found that
thereisno compdling reason to condudethat the public interest requires anything other thanfull disdosure
of therecordsof completed investigationsregarding complaintsof professiona misconduct by police

officers.

“Theprimary purposeof theinvason of privacy exemptiontothe[FOIA], W.Va.Code,
29B-1-4(2) [1977], isto protect individud sfrom theinjury and embarrassment that canresult fromthe
unnecessary disclosure of persond information.” Syllabus Point 6, Hechler v. Casay, 175W.Va 434,
333SE2d799(1985). Thus, wemust firgt determinewhether therecordsrequested in thiscase contain
“information of a persond nature such asthat kept in apersond, medica or amilar file’ asset forthin
W.Va Code§ 29B-1-4(2). Wedid not consder thisissuein Maclay because we found that the FOIA
provisonswere not controlling with regard to matters of confidentiadity raised in the course of civil

discovery.  WVaa__ ,542SE.2da 89. However, other courts have consdered thisissue and

~



found that such recordsare“similar” to “ persond files’® as st forth in the exemption provisions of the

FOIA.

In Gannett Co., Inc. v. James, 86 A.D.2d 744, 447 N.Y.S.2d 781 (1982), the
petitioner, aNew Y ork newspaper publisher, sought to ingpect and in someinstances copy complaints
medetothelnternd AffairsDivisonsof the Rochester Palice Department and the M onroe County Sheriff’s
Officedleging harassment or use of force by police officers. The petitioner daimed that the informeation
wasessntia to public awareness of the conduct of law enforcement personnd in Monroe County. Like
Wes Virginia New Y ork exempts certain categoriesof information from disclosure pursuant to its FOIA
including personnd records. |n conduding that therequested recordsfel within thisexemption, the New
Y ork Supreme Court, Appellate Division, stated:

Clearly, complaintsmadeto the Interna AffairsDivisonsof boththe

Rochester Police Department and the Monroe County Sheriff’s

Depatment . . . while handled by eech inadightly different fashion, fal

withinthegtatutory exemption . . . aspersonnd recordsused to eva uate

performance. Thefact that some complaints are unfounded and the

officersare deared of any wrongdoing isof no moment. The complaint

subjectsthe officer to possibledisciplinary sanctionsand isthusan

evaudivetodl. Inaddition, the confidentidity afforded to thasewhowish

it in reporting abusesisan important eement in encouraging reports of
possible misconduct which might not otherwise be made.

86 A.D.2d at 745, 447 N.Y.S.2d at 783.

®n researching casesfrom other jurisdictions, we obsarved that other gatesusetheterm
“personnd” asopposad to“ persond” when describing information that isexempted from disclosureas st
forthin W.Va Code § 29B-1-4(2). Webdlieve, however, that thisisadistinction without adifference,
and therefore, wefind casesfrom those datesingructiveto the extent that they addresstheissuesinthis

appeal.



Likewise, in Connecticut Alcohol and Drug Abuse Commission v. Freedom of
I nformation Commission, 233 Conn. 28, 657 A.2d 630 (1995), the Supreme Court of Connecticut
determined that aninvedtigativefile of asexud harassment complant by one employee of agae agency
agang acoworker condtituted a“personnd or . .. amila” fileas set forth in the exemption provisons of
Connecticut’s FOIA which paralels our statute. In so holding, the Connecticut Supreme Court stated:

Weseeno bagsfor adetermination that theinvestigation fileat issuein

thiscaseisnot a“samilar file' asweinterpret thet term. Whilereportsof

incdentsoccurringintheworkplacearenot “ personnd files’ per se, they

may besmilar to personnd filesin that they may containinformation thet

would ordinarily be congdered in making personnd decisonsregarding

theindividuasinvolved. Such reportswould befunctionaly smilar to

information contained in the individuals personnel files.”
233 Conn. a 42,657 A.2d a 638. We a0 conclude that the records requested by the gppdlleein this
casefdl within the parametersof W.Va Code § 29B-1-4(2). Clearly, theserecords contain persona
informationwhichif disclased would condtitutean unreasonableinvason of privacy. Nonethdess wemust
condder whether the publicinterest outwe ghsthe privecy interestsof the police officersthereby reguiring

disclosure of the information.

ThisCourt hasheld that “[u]nder W.Va.Code, 29B-1-4(2) [1977], acourt must balance
or weightheindividud'sright of privacy againg the public'sright toknow.” SyllabusPoint 7, Heckler.
In Child Protection Group v. Cline, 177 W.Va. 29, 350 S.E.2d 541 (1986), this Court had to
bal ancetheseinterestswhen agroup of parents sought the release of medica recordsof thar children’s
school busdriver. The parentsrequested the records after the school busdriver dlegedly sopped hisbus

whileenroutewith afull load of children and beganto lecturethe children onrdigion, teling them thet “the
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worldwascomingtoanend.” Earlier that day, the school bus driver was seen “fooling around” with the
brakesonthebus Theconcerned parents made aFOI A request for the busdriver’ smedicd records after
hewasalowed to returnto hisjob after abrief sugpenson based on hisphysician’ sstatement that his
disorder would most likdly not interfere with hiswork performance aslong as he complied with the

recommended medical regimen.

This Court ultimately concluded in Clinethat the parents should be granted restricted
access to the requested records. In reaching that conclusion, this Court held that:

In deciding whether the public disclosure of information of apersona
nature under W.Va.Code § 29B-1-4(2) (1980) would constitute an
unreasonable invasion of privacy, this Court will look to five factors:

1. Whether disclosurewould result in asubgtantia invasion of
privacy and, if so, how serious.

2. Theextent or vaue of the public interest, and the purpose or
object of the individuals seeking disclosure.

3. Whether the information is available from other sources.

4. Whether the information was given with an expectation of
confidentiality.

5. Whether itispossbleto mould rdief soastolimit theinvasion
of individual privacy.

SyllabusPoint 2, Cline. Applying these factorsto the casesub judice, wefind that the public interest

does not require the disclosure of the requested information.

Clearly, thedisclosureof theinformationwould result inasubgtantia invason of privacy.
Asnoted above, therequest in thiscasewould require the disclosureof dl daimsof misconduct no matter
how egregious, unfounded, or potentidly embarrassing. Inaddition, theinformation wasobvioudy given
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with an expectation of confidentiality asthe appellants’ policy and procedural manualsrequire al
investigative reportsto be*“treated with the Strictest of confidence.” Furthermore, the expectation of
confidentidity iscrucid to continued reports of possble misconduct. ThisCourt iscertainly mindful that
“thelawfulness of police operationsisamatter of greet concernto the date€' scitizenry.” Maclay,
WVaa ,542SE.2da 90. However, our concerninMaday that “ compelled disclosure of police
investigatory materialsmight result in“fishing expeditions and thereby encouragefrivolouslitigation” leeds

usto concludethat the public interest does not requirethe disclosure of therequested information. Id.

Moreover, webdievetha someof therecordsrequested are d so exempt from disclosure
pursuant to W.Va. Code § 29B-1-4(4) which exempts“records of law-enforcement agenciesthat ded
with the detection and investigation of arime and theinternal recordsand notationsof such law-enforcement
agencdeswhicharemaintained for internd usein mattersrdating tolaw enforcement.”  Likewise W.Va
Code § 29B-1-4(8) would exempt ceartain “internd memoranda’ from disdosure. However, having found
that W.Va Code § 29B-1-4(2) exemptstheinformation requested by the gopdleefrom disclosurein this

case, we need not address these exemptions today. Therefore, for the

reasons st forth above, thefind order of the Circuit Court of Kanawha County entered on February 24,

2000, isreversed.

Reversed.
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