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SYLLABUSBY THE COURT

1. “‘*What conditutes crud and inhumean trestment asaground for absolute divorce
under Code, 48-2-4, dependson the circumstances of eech particular case” ... SyllabusPoint 1, Witte

v. Witte, 173 W. Va. 281, 315 S.E. 246 (1984).

2. “ Quedionsrdating to dimorny and to the maintenance and cugtody of the children
arewithin the sound discretion of the court and itsaction with repect to such matterswill not be disturbed
on gpped unlessit clearly gppearsthat such discretion hasbeen abused.”  Syllabus, Nicholsv. Nichals,

160 W. Va. 514, 236 S.E.2d 36 (1977).



Per Curiam:

Thegppdlant in thisproceeding, Richard M. Stewart, claimsthat the Circuit Court of
Cabdll County erred in ordering him to pay hisformer wife permanent alimony of $3,837 per month.
Speaificdly, hearguesthat thecircuit court improperly found him guilty of menta crudty, that the court
erred inawarding hisformer wife permanent, rather than rehabilitative dimony, and thet the court erredin
setting the permanent dimony at $3,837 per month, when hisactud monthly incomewasonly $6,000 per
month. Ladly, thegppdlant damsthat heshould not have been ordered to pay hisformer wife sattorney

and expert witness fees.

l.
FACTS
The appdlant, Richard M. Stewart, and the gppdlee, WillaKay Stewart, were married

onMay 27,1972, and they later had three children, only one of whomisnow under the age of mgority.

During the parties marriage, the gppellant worked as an accountant and he eventualy
became apartner in an accounting firm. Early inthe parties marriage, the appellee worked asa
receptionist in adoctor’ soffice, but after the birth of her children, she ceased working and becameafull-

time homemaker.



On October 28, 1994, after more than 22 years of marriage, the parties separated, and,
following the separation, the gopdlant’ sformer wifefiled for divorce on the grounds of menta crudity, or

cruel and inhuman treatment, and irreconcilable differences.

The case was eventudly heard by afamily law master, and evidence was introduced
showing that the gppdlant had on anumber of occas ons been seenin the company of ablondefemdeand
hed been observed kissing her in public. To explainthisevidence, the gopellant suggested thet theblonde
femalewas no more than arunning companion and that he had kissed her smply to reassure her, and
comfort her, when shelearned that shehad breast cancer. During the proceedings, extensveevidencewas

also introduced relating to the parties’ expenses, income and assets.

At the condusgon of the hearings, thefamily law master issued arecommended decison.
The recommended decison granted the parties adivorce on the ground of mentd cruelty, awarded the
gppdlant’ swife custody of the parties’ one child who wasill aminor, ordered the appellant to pay child
support, and ordered that the gopdlant pay hisformer wife $4,488 per monthin permanent dimony. The
order dso didributed theparties’ assetsunder the principles of maritd didribution. In making the maritd
digribution, thefamily law magter avalued the gppdlant’ s partnership interest in hisaccounting firmand
awarded the gppel lant that asset, but directed that he pay hisformer wifefor her one-hdf interest in that

asset.



Thegppdlant filed various exceptionsto the recommended order of thefamily lav meder.
Among other things, he chalenged thefinding of mental crudty; he daimed thet hisformer wifeshould not
recavepermanent dimony; hedleged that theamount of permanent dimony wasexcessve andhedamed

that he should not be required to pay his former wife's attorney and expert witness fees.

Thedircuit court conducted ahearing on themotion for reconsderation and upheld the
finding that the appellant had been guilty of cruel and inhuman trestment. The court dso rgected the
gopellant’ sclamthat hisformer wife should not be entitled to permanent dimony. Thecourt, however,
changed the amount of permanent aimony from $4,488 to $3,837 per month. Findly, the court directed

the appellant to pay his former wife' s attorney and expert witness fees.

Ashasprevioudy been stated, in thepresent proceeding, the appd lant clamsthat the
drcuit court ered in upholding thefinding of menta crudty. Hedso arguesthat thecourt eredinawarding
permanent dimony, and that theamount of permanent dimony, $3,837 per month, wasexcessvewhen
hismonthly incomewasactualy only $6,000 per month. Lastly, hedamsthat thecourt erredindirecting

him to pay his former wife's attorney and expert witness fees.

.
STANDARD OF REVIEW
ThisCourt hasindicated thet in cases of thistype, thedecison of acdircuit court should be

reviewed by gpplying athree-pronged andyss. Firg, the underlying findings of fact should bereviewed



under aclearly erronecusstandard; then questionsof |aw should bereviewed denovo; findly, questions
of statutory construction should bereviewed de novo. Burnsidev. Burnside, 194 W. Va. 263, 460

S.E.2d 264 (1995).

[11.
DISCUSSION
The gppdlant’ sfirst claim on gppedl isthat thetrid court eredinfailing to set asdethe
family law master’ srecommendation that hisformer wife be granted adivorce on the ground of menta
crudty, or crud and inhumean trestment. Heessentialy arguesthat the evidence adduced does not support

such afinding.

In Syllabus Point 1 of Wittev. Witte, 173 W. Va. 281, 315 SE. 246 (1984), the Court
dated that: “*What conditutes cruel and inhuman trestment as aground for absol ute divorce under Code,
48-2-4, depends on the circumstances of each particular case”’  Syllabus, McLaughlin v. McLaughlin,
126 W. Va. 498, 29 S.E.2d 1 (1944), quoting Syllabus Point 1, Thacker v. Thacker, 125W. Va
103,23 SE.2d 64 (1942).” Further, the Court has recognized that conduct by one party to amarriage
which humiliates and embarrassesthe other party and exposesthe other party to public mockery of the
marriageto such an extent that it tended to destroy the other party’ smenta and emotiond well-being, is
adequateto establish fault sufficient to support an award of dimony. See, Dyer v. Tsapis, 162 W. Va

289, 249 S.E. 509 (1978).



Inthe present case, thefamily law master specificaly found that the gppellant had been
obsxved travding in acar with awomanwho later turned out to be the blonde woman whom the gope lant
wasobsved kissng. Therewasaso evidencethat friendsof the gppdlant’ sformer wifemadeher avare
of thefact that the appellant was exercising in apublic park with this same woman on anumber of
occasions. Other evidence showed that when the appellant’ sformer wife confronted himwith this
information and requested the name of the blonde, the appellant practiced deception. Findly, the
gopdlant’ sformer wife had spedificaly requested that the gppdlant refrain from continuing the rdationship
because it was embarrassing and humiliating to her and their children. In spite of this, the appe lant
continued to seethe blonde. The gppellant admitted kissing the blonde, but explained that the kisswas

merely a consoling kiss designed to comfort the blonde after she learned that she had cancer.

On apped, thered question which the Court must addressiswhether the circuit court’s
finding of menta crudlty wasclearly erroneousin light of thisevidence. Whilethegppd lant’ sevidence
suggeststhat hisrdationship with the blonde, and the kisswere purdly innocent, it iscdear that hisformer
wifefound the Stuation to be extremdy disurbing and embarrassaing and humiliating and thet the gppdlant
continued hisrelationship with the blonde, in circumstances suggesting aromantic interest, after the
aopdlant asked himtoterminateit. The Court believesthat theoverd| evidencein the casewould support

afinding of mental cruelty and that the circuit court’ s finding on that point was not clearly erroneous.

A second dam made by the gppd lant isthat the circuit court erred in adopting the family

law magter’ srecommendation thet the gppdlant’ sformer wife recaive permanent dimony. Thegppdlant
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arguesthat thefactsof the caseindicatethat, a mog, hisformer wife should receiverenahilitative aimony

rather than permanent alimony.

In the Syllabus of Nicholsv. Nichols, 160 W. Va. 514, 236 S.E.2d 36 (1977), this

Court stated:
Quedtionsrdating to dimony and to themaintenance and custody of the

children arewithin the sound discretion of the court and itsaction with

respect to such maiterswill not be disturbed on apped unlessit clearly

appears that such discretion has been abused.
Further, inMolnar v. Molnar, 173W. Va. 200, 314 S.E.2d 73 (1984), the Court discussed when a
spouse should recaive rehabilitative dimony rather than permanent dimony. The Court stated thet the
concept of rehabilitativeaimony restsupon the premisethat by encouraging adivorced spouseto become
ddf-rdiant, someof thefinandd problemsto adivorce may bedleviated, and some sense of psychalogicd
fulfillment and independence may beindtilled in the divorced spouse. TheCourt noted thet itisutilized
manly whereayounger dependent spouseentered marriagewith marketable skills, which then deteriorated
through non-use, or the dependent spouse evidenced a capability for self-support which could be
deve oped through training or academic study. The Court concluded that thekey factorsin determining
whether an award of rehabilitative aimony was appropriate were whether the dependent spouse had
potentia work skills and whether relative work was dso availablein the marketplace. The Court dso

indicated thet such factors as age and hedlth were S gnificant because they reflected upon the aaility towork

and they were factorsin job availability.



Inthe present case, that the gppd lant’ sformer wifeisnow 50 yearsold, and sheand the
gppellant lived together as husband and wifefor 22 years. Although she did have apart-timejob early
during themarriage, she quit that job and became ahomemaker while the gppe lant pursued acareer as
an accountant. Thefamily lawv magter found that athough the gopdlant’ sformer wife did have somework
higory, it was not ggnificant in that she had only been employed briefly and on apat-timebassearly in
themarriage. Thefamily law master dso recognized that the appellant’ sformer wife had aBoard of
Regents Degreefrom Marshal Universty, but that therewas no evidence which tended to prove thet thet

degree combined with additional education or training would enable her to become permanently employed.

After examining thefamily lav magter’ sfindings, aswdl| astheevidencerdatingtotheage,
past work experience, and education of theappdlant’ sformer wife, this Court cannot concludethat the
findingswereerroneousor that the circuit judge abused hisdiscretion in awarding the gopel lee permanent

alimony rather than rehabilitative alimony.

Rdaingtothisdamisthe gopdlant’ sassertion thet thetrid court erred in granting $3,837
per month in permanent aimony, when the evidence showed that he received only $6,000 per monthin

actual income.

Therecord indicates that the family law master in recommending that the court set the
amount of the gppdleg sparmanent dimony a $4,488 per month, found thet the gopd lant’ staxableincome

was$12,746 per month. Thetria court reduced thisamount to $3,837 per month ontheground that his
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former wifedid not, a the conclusion of the proceedings, have certain expenseslisted on her Satement of
expensss. The court, however, likethefamily lawv madter, based thefind dimony awvard onthe condusion

that the appellant had an income of $12,746 per month.

It gppearsto thisCourt that thedircuit court madethefina permanent dimony award efter
congdering thefactorsset forthin W. Va. Code 48-2-16, the statutory provision governing marital
didribution. Oneaf thosefactorsistheamount of property which the partiesrecaivein maritd didtribution.
Inmaking maritd digtribution, thedrcuit court conduded thet the gppdlant’ saccounting partnershipinterest
wasworth $200,000 and assigned to the gppellant that interest. To correct theimba ance, the gppd lant

was required to pay his former wife $100,000 for her marital share of the interest.

The gppdlant’ sclaim that theamount of permanent dimony awarded wasexcessveis
related to the digribution of the partnership interet. The gppdlant arguesthat while histechnica taxable
incomeis$12,746 per month, $6,000 of thisgoesto retire obligations arisng out of the partnership interet.
It gopearsto the Court that what the gppdlant isactudly arguing isthat hisformer wife recaived one-hdf
of thegrassvaue of the partnership interest, without being charged with any part of the obligations credting
thegrossvalue. Since hisformer wifereceived one-hdf of the grossva ue of the partnership interest
without being charged with ashare of the partnership obligations, the gppdlant is, in essence, arguing thet
itisimproper toincudein hisincome, which servesasabassof hisaimony obligation, that portion of his

income which is being used to retire the partnership obligations.



After examining thisquestion, it appearsto thisCourt that the value of the partnership
Interest wasarrived at on the basisof experts testimony. Thoseexpertsarrived a partnership vauesby
capitalizing the income which the partnership generated and then making certain adjustmentsto the
caculated value. 1t doesnot appear that theultimate valuation was arrived a by valuing assets of the
partnership andthen deducting ligbilitiesof the partnership from the asset va ues, nor doesit clearly gppear

that the liabilities were ultimately deducted from the partnership value.

Whenvauesare computed for pecific ample assetsfor the purpose of maritd digtribution,
West Virginid sruleisthat ordinarily theindebtedness owed againgt the asset should be deducted against
itsfair market value. See, Kimblev. Kimble, 186 W. Va. 147, 411 S.E.2d 472 (1991). Therule
relating tothevauation of aclosdy-held busnessisdightly different. However, debtsor ligbilitiesdo il
enter intothecaculation. Asstatedin Syllabus Point 3 of Tankerdeyv. Tankerdey, 182W. Va. 627,

390 S.E.2d 826 (1990):

Thefar market value of adosdy held corporation or other busnessisnot
necessarily equivalent to its “net value” under W. Va. Code,
48-2-32(d)(1) (1984). Under thisprovision, the net vaue of aclosdy
held corporation or businessequa sthe net amount redlized by the owner
should the corporation or busnessbe sold foritsfair market vadue. The
pertinent inquiry that must be madeiswhether the owner-sdler will be
resoons blefor the debts of the corporation or business, assumingasde
for its market value.

Itisnot clear to this Court whether the circuit court gave the appellant credit for the

partnership debtswhich hewas obligated to pay. |f hereceived such credit and the $200,000 vauation



was placed on the partnership after such credit wasgranted, then the Court would concludethat it was not
improper for thecircuit court to base the gppdlant’ sdimony on his$12,746 per month net income since
the $6, 746 per month going to retire partnership debt would actudly beincreasing his persond net worth.
Onthe other hand, if hewas not given such credit, then the Court believesthat it would beimproper to
count the $6,746 per month ashisincomesinceit would in fact be reducing theindebtednessagaingt an

asset that has already been divided through marital distribution.

Thefindingsof thecircuit court in the present casefail to show whether the gppdlant has
been granted credit for thepartnership obligation. Therefore, ontheface of therecord, it gppearstothis
Court thet the drcuit court abused itsdiscretion in basing the gppdlant’ saimony obligation onthe $12,746
monthly incomefigure, and the Court condudesthat the circuit court’ sjudgment must bereversed insofar
asit rdaesto theamount of permanent alimony and thet this case should be remanded to the circuit court
for additiond findingsof fact and, potentidly, arecd culation of the amount of permanent dimony. Such
reca culation should deduct from the gppd lant’ staxableincometheamount which hedoesnot receive but
which goestoward the servicing of partnership debt which existed on the date of the vauation of the

partnership asset.

Thefina assertion made by the gppdlant isthat the family law master and circuit judge
abused their discretion when they directed him to pay hisformer wife sattorney and expert witnessfees.
Wes VirginiaCode 48-2-13(8)(6), providesadircuit court with authority to meke an award of cossand

attorney fees. That statutory provision states:
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(6) (A) Thecourtmay compd ether party to pay attorney’ sfeesand
court cogtsreasonably necessary to enablethe other party to prosecute
or defendtheactionin thetria court. The question of whether or not a
party isentitled to temporary dimony isnot decisve of thet party’ sright
to areasonablealowance of attorney’ sfeesand court costs. Anorder
for temporary relief awarding attorney fees and court costsmay be
modified & any time during the pendency of theaction, astheexigencies
of thecase or eguity and justicemay reguire, induding, but not limited to,
amodification which would requirefull or partia repayment of feesand
costsby aparty tothe action to whom or on whose behalf payment of
such feesand costswas previoudy ordered. If an gpped betakenor an
intention to apped be sated, the court may further order either party to
pay attorney fees and costs on appeal.

(B) Whenit gppearsto the court that aparty hasincurred attorney
feesand costs unnecessarily becausethe opposing party hasasserted
unfounded claims or defensesfor vexatious, wanton or oppressive
purposes, thereby delaying or diverting attention fromvalid clamsor
defensesassarted in good faith, the court may order the offending party,
or hisor her attorney, or both, to pay reasonable attorney feesand costs
to the other party.

Relating to a court award of costs and attorney fees, the Court has stated:
““In asuit for divorce, thetrial [court] . . . is vested with awide

discretion in determining theamount of . . . court costs and counsdl fees

and thetria [court’g] . . . determination of such matterswill not be

disturbed upon gpped to this Court unlessit clearly appearstha he has

abused hisdiscretion.” Syllabus point 3, Bond v. Bond, 144 W. Va.

478, 109 S.E.2d 16 (1959).” Syl. Pt. 2, Cummings v. Cummings,

170 W. Va. 712, 296 S.E.2d 542 (1982).
Syllabus Point 4, Ball v. Wills, 190 W. Va. 517, 438 S.E.2d 860 (1993). Further, in Bettinger v.
Bettinger, 183 W. Va. 528, 396 S.E.2d 709 (1990), the Court pointed out that the purpose of the
datutory language authorizing acourt to award costs and attorney feeswasto enable aspousewho did

not have financial resources to obtain reimbursement for costs and fees incurred during litigation.
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Theevidenceinthe present case showsthat theappe lant’ sformer wifelargdly received
inmarita didiribution non-incomeproducing assatscong sing of themarita resdence, maritd furnishings,
aboat andavehide Ontheother hand, thegppdlant received not only hispartnershipinterest, but various
shares of sock, the cash vaues of lifeinsurance policiesand an investment account. Theilliquidity of the
gopellant’ sassats, asapractica matter, suggeststhat she does not have available resourcesto meet her

cost and fee obligations.

Inview of thisand the overdl crcumsances of this case, the Court does not find thet the
trid judgeabusad hisdiscretionin directing the gppelant to pay the gopdleg sattorney and expert witness

fees.

For thereasons dated, this Court bdievesthat thejudgment of the circuit court should be
reversed insofar asit rdatesto the amount of permanent dimony which the gppdlant isrequired to pay and
that theamount of permanent dimony should be reca culated in accordance with the principles st forth

herein. In all other regards, the Court believes that the judgment of the circuit court should be affirmec
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Thejudgment of the Circuit Court of Cabell County is, therefore, reversed, in part, and
affirmed, in part, and this caseisremanded for recons deration consistent with the principles set forth

herein.

Affirmed, in part,
reversed, in part,
and remanded.
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