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| respectfully dissent for severd reasons. Firg, | believethetwo assaultssharesufficient
amilaritiesto establishmodusoperandi. Thevictimin each event wasknown to the defendant prior to
the atteck; the defendant Sated thet, a different times, hewasinvolved in asexud reaionship with both
Ter O.and BrendaD. Bothinddentsinvolved nighttimeburglaries Bothvicimswere sexudly assaulted.
Bothvictimsidentified their attacker. Unlikethemgjority, | do not condudethat thedifferencesof begting
onevictim during asexud assault and failing to best the victim of asecond assault or bringing another
person dong during oneinddent and falling to do o during asscondinddent makethe atacksso dissmilar

asto preclude the admission of otherwise admissible evidence.

Themgority findsno fault with “thetrid court’ sdetermination that the evidence was
suffident for ajury to concludethat the attack [on BrendaD.] did occur.” They insteed condude that the
evidence" did not meet thelegitimate purposetes” under West VirginiaRuleof Evidence404(b). But even
if thistes weremet, themgority would nonethd essdisdlow BrendaD.’ stestimony becausetheevidence
would unfairly prgudicethejury. | smply donot agree. | do not believethe probativevaueof aprevious
sexud assault isoutweighed by the danger of unfair prgjudice when the offense before the court is sexud

assault. Sex crimes, unlikeother cdlassesof crime, are particularly susceptible of repetition. If weknow



anything about peoplewho commit violent sexud crimes, we know they do not commit onergpe and quit--

they will be compelled to commit the same crime again; possibly again and again.

Totakethisevidencefrom the jury underminesthe confidence we customarily placein
juries. | agreewiththedrcuit court thet thetestimony isadmissble. Whether or not to believethewitness

isajob for thejury. The amount of weight to be given the testimony isajob for the jury.

Next, | believethecircuit court did not err by ruling the defendant could not impeach
BrendaD. with evidence of her prior conviction. That rulingiscorrect. “Complicity in Theft” isa
misdemeanor. To useamisdemeanor to impeach awitness, thecrime must involve dishonesty or false
statement. West Virginia Rule of Evidence 609(a)(2) clearly states:
(2)  Allwitnessesother than crimind defendants--For thepurpose of
attacking the credibility of awitness other than the accused
(A)  evidencethat thewitnesshasbeen convicted of acrimeshdl be
admitted, subject to Rule 403, if the crime was punishable by death or
Imprisonment in excess of oneyear under thelaw under which thewitnesswas
convicted, and

(B) evidencethat thewitnesshasbeen convicted of acrimeshdl be
admittedif itinvolved dishonesty or fa sestatement, regardless of the punishment.

This Court has serioudy limited the class of misdemeanors which may be used for
impeachment purposes. In Satev. Rahman, 199 W.Va. 144, 483 SE.2d 273 (1996), the defendant
attempted to impeach the State’ switness who had ashoplifting conviction. The circuit court ruled the

evidencewasinadmissblefor impeachment purposes, $ating “it isnot an offenseinvolving dishonesty or



fdse gatement under West VirginiaRule of Evidence 609(9)(2)(B).” 1d., 199W.Va a 154, 483 SE.2d
at 283. On gpped, the defendant maintained the court erred. Inupholding thecircuit court’ sruling, this
Court said:
Although there hasbeen some disagreement, “federa courtsand most
state courts are unwilling to conclude that offenses such as petty larceny,
shoplifting, robbery, possess on of awegpon, and narcaticsviolaionsare per 2
crimes of ‘dishonesty and false statement.””

Id. If thecrimeof shoplifting cannot be used to impeach awitness, which thisCourt hasplainly held, then

surely the crime of having someone shoplift for you cannot be used to impeach awitness.

Because | believethetria court did not err in alowing Brenda D. to testify or by
disallowing impeachment with a misdemeanor that does not involve dishonesty, | would affirm the

defendant’ s conviction. Accordingly, | respectfully dissent.



