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Dawvis, J., dissenting:

Inthismedica mapractice action, there are two parties plantiff: Mr. Glover, who, upon
hisdesth, wasreplaced asaparty plaintiff by hisestate (hereinafter referred to as“the EState’), and Mrs.
Glover, in her individua capacity. On apped to this Court, then, the Edtate, on Mr. Glover’ sbehdf, is
assarting hisprimary dlam, whileMrs Glover, hersdlf, continuesto pursue her damwhichisderived
therefrom. Only if the Estate succeedsin prosecuting itsclamsmay Mrs. Glover recover onhers. Y,
despitethis procedurd posture, and the implications thereof, the mgority has refused to recognize this
digtinction and has strayed from the crucid issue presented for the Court’ sresolutioninthiscase. The
dispogtiveissueinthiscaserequiresadetermination of whether an agency relationship existed between
S. May' sHospitd of Huntington (herandfter referred to as*the Hospitd”) and Dr. SrousArya. If such
an agency rdationship exigted, then the Hospitd islidblefor any negligence Dr. Aryamay have committed
intresting the decedent, Mr. CharlesGlover. Thecircuit court found that no evidencewas presented to
edtablish an agency relaionship and therefore granted summary judgment to the Hospitd. Rather than
addressng this dipositive issue, though, the mgority opinion has reversed and remanded the case for

findingsof fact on anissuethat iswhally irrdevant tothecase. | bdievethis Court should affirm the drcuit
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court’sruling. No evidencewas presanted by the Edateto show that agenuineissue of materid fact exigs

Therefore, | dissent.

The Estate Presented No Evidence that the Hospital’ s Advertisement
I mpacted Mr. Glover’s Decision to Enter the Hospital or to be Treated by Dr. Arya

TheEgate sought to establish lidbility againgt the Hospital onthetheory that Dr. Aryawas
an ostensible agent of the Hospital. ThisCourt heldin Crossv. Trapp, 170W. Va 459, 294 SEE.2d
446 (1982), that ahospitd isnat liablefor the negligent acts of apatient’ sprivatdy retained physdan, even
though the negligence occurred at the hospital. Syllabus point 7 of Crossstates, in part, “the hospital
wherethat trestment was performed will ordinarily not beheld liabletothe patient . .. wherethephysician
involved was not an agent or employee of the hospital during the periodinquestion.” 1d. Inorder to
establish liahility againg ahospita for the negligence of adoctor, we held in Syllabus point 2 of Thomes
v. Raleigh General Hospital, 178 W. Va. 138, 358 S.E.2d 222 (1987), that “[w] here a patient goes
to ahospita seeking medicd sarvicesand isforced to rely on the hospital’ s choice of physican to render
those sarvices, the hospital may befound vicarioudy liablefor the physdan’ snegligence” Cf. Syl. pt. 1,
Torrence v. Kusminsky, 185 W. Va. 734, 408 S.E.2d 684 (1991) (“Where a hospital makes
emergency room trestment availableto servethe publicasanintegra part of itsfacilities, the hospitdl is
estopped to deny thet the phyddansand other medica personnd on duty providing trestment areitsagents.
Regardlessof any contractud arrangementswith so-caled independent contractors, thehospitd isliable
to theinjured patient for acts of ma practice committed in its emergency room, o long astherequisite

proximate cause and damages are present.”).



During the proceadingsbe ow, thedircuit court found, and themgority opinionimplicitly
concluded, that the Estate failed to present any evidence to show that an agency relationship existed
between theHospital and Dr. Arya. Unfortunately, the majority opinion ignored this dispositivefinding.
Instead, themgority opinion assarted that Mrs. Glover, in her individud capacity, may have presented a
materia issueof fact relating to the Hospital’ suseof advertisementsto entice patientsto that specific
hospital. To support her position, Mrs. Glover submitted an affidavit stating that the Hospital’ s
advertisement influenced her belief that the Hospital would provide adequate carefor Mr. Glover.
Concluding that the circuit court’ s summary judgment order did not addressthe affidavit, the mgority

opinion has remanded the case so that the trial court may address the matter in its order.

Inthisregard, the mgority opinion isfundamentally flawed. The mgority hasfailed to
didinguishthe Eqate sprimary damfrom Mrs Glove’ sdam. Mrs Glove’sdamisaderivaivedam.
That is, the cdlam presented by Mrs. Glover mugt stand or fal based upon the digpogition of the Edtate' s
cae. Courts have recognized that “[i]t isinherent in the neture of aderivative dam that the scope of the
clamisdefined by theinjury doneto the principal.” Jacoby v. Brinckerhoff, 735 A.2d 347, 351
(Conn. 1999). Seealso Lynnv. Allied Corp., 536 N.E.2d 25, 36 (Ohio Ct. App. 1987) (“The
derivative cause of action for lossof consortium cannaot provide gregter rdief then the rdlief permitted for
theprimary causeof action.”). Itisgenerdly recognized that when judgment hasbeen granted againg the
primary injured party, any derivativeclam must asofal. See Sanchezv. School Didtrict 9-R, 902
P.2d 450, 453 (Calo. Ct. App. 1995) ([ B]ecause we condude summary judgment in favor of defendant

was properly granted on Heidi’ s claim, and because DiFerdinando’ s consortium clam is derivative of
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Hedi’ sclam, the consortium clam cannot survive.]”); Lynnv. Allied Corp., 536 N.E.2d 25, 36 (Ohio
Ct. App. 1987) (“Findly, ance gppdlant Janice Lynn's causes of action falled to survive gppeless mation
for summary judgment, appelant L uther Lynn’ scauseof actionfor lossof consortiummust dsofail.”);
Gregoriov. Zeluck, 678 A.2d 810, 815 n.3 (Pa. 1996) (“[B]ecause aloss of consortium clamisa
derivative cause of action, such aclaim will not survive, aswe have determined that no injury was
established.”); Villacanav. Campbell, 929 SW.2d 69, 76 (Texas App. 1996) (“If the decedents

underlying causesof actionfall to surviveamation for summary judgment then the derivative actions, baing
oneand thesameastheunderlying daims, dsofail.”). Indeed this Court hasrecognized thet “thederivative
clamsfor lossof love, society, comfort, companionship, and servicesstand or fall with [the primary]

clamg.]” Marlinv. Bill Rich Consgtr., Inc., 198 W. Va 635, 656, 482 S.E.2d 620, 641 (1996).

Accord Brooks v. City of Weirton, 202 W. Va. 246, 252, 503 S.E.2d 814, 820 (1998).

Mrs. Glover’ safidavit indicating that shemay haverdied on Hospitd advertissmentsin
forming her opinion that the Hospital would provide proper careto Mr. Glover isirrdlevant inthiscase,
The affidavit could only beusad, a begt, to support Mrs. Glover’ sderivatiivedam. Inorder tomakesuch
evidencerdevant, it had to be submitted by the Edtate to demondtrate the advertisement’ seffect on Mr.

Glover' sopinion of the Hospitd’ squdity of care* Therefore, thetrid court was aosolutdly correct in not

! amnot implying that had the Estate submitted an affidavit regarding theimpact of theHospitd’s
advertissment on Mr. Glover, such evidencewoul d have been sufficient to withstand summary judgment.
Onthecontrary, | donat beievethat showing theHospita digplayed advertissmentsextalling itsexcd lent
care crestesan odensble agency rdationship between the Hospitd and Dr. Arya. Tomakesucharuling
wouldresultinoneof twothings (1) dl medica hospita sinthe State of West Virginiawould sopinforming

(continued...)



addressng the advertissment issue. The Edtate never raised thisissue asabassfor denying summary

judgment to the Hospital.

Thelogicd result of themgority opinioninthiscaseisthat Wes Virginiawill betheonly

Statein the nation where an injured spouse can lose highher primary case, while the spouse with the

derivative claim nevertheless prevails. Thisresultisillogical.

For the reasons articulated, | respectfully dissent.

!(...continued)
the public of the servicesthey provide, or (2) dl hospitalsin the State would be held strictly liablefor
medical malpractice committed on their premises by totally independent doctors.
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