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The Opinion of the Court was delivered PER CURIAM.



SYLLABUS

“Fndingsof fact madeby atria court in apost-conviction habeas corpus proceeding will
not be st asde or reversed on goped by this Court unless such findingsaredearly wrong.”  Syllabus Point
1, Sateex rel. Postelwaite v. Bechtold, 158 W. Va. 479, 212 S.E.2d 69 (1975), cert. denied 424

U.S. 909, 96 S.Ct. 1103, 47 L.Ed.2d 312 (1976).



Per Curiam:

Thisisan goped by the Sate of West Virginiafrom ahabesas corpus order of the Circuit
Court of Mercer County awardinganew trid totherdator, Timothy Dwayne Justice, who previoudy hed
been convicted of first degree murder, aggravated robbery and conspiracy. The court ordered the new
trial becausethe State had failed to produce certain blood test results pursuant to adefense discovery
order. On gpped, the State damsthat the rdaor waived hisright to chalenge the non-production of the
tedt resultsby falling toraise theissuein hisdirect goped. The State dso damsthat the test resultswere

not important to the defense.

l.
FACTS
Therdator, Timothy Dwayne Justice, was charged with the murder, the aggravated
robbery of, and with conspiracy in conjunction withthemurder of AngdaSwick. Whileinvestigating the
crime, the State obtained the pantsand at-shirt which therd ator possibly waswearing at thetime of the
crime The State ordered thet |ab tests be performed on these items to determine whether they contained
blood sainswhich might link therelator tothecrime. Thelabtestsresultedintwo lab reports. Thefirst
report dated February 7, 1995, indicated that there was a human blood stain on thet-shirt. The second
report dated May 15, 1995, indicated that the t-shirt sample was inadequate to establish that there was

even human blood on the t-shirt.



Prior to therdator’ strid, hisattorney filed adiscovery motion under Rule 16(d) of the
West VirginiaRulesof Crimina Procedureto examinetheresultsof al scientific testlsconducted by the
Sae Thecourt granted themoation. The office of the Prosecuting Attorney of Mercer County, which was
pursuing the case, maintained an opentfile policy and, pursuant to that policy, the Prosecuting Attorney,
to satisfy the discovery order, dlowed therdator’ satorney to examinethefileinthecase. Atthetime,

neither set of t-shirt examination results was in thefile.

After therdator sattorney examined thefileinthecase, the Prosecuting Attorney’ soffice
recelved thefirst blood test report, and it gppearsthat the rdator’ sattorney wasinformed that the report
had been received and that it indi cated that human blood, which could not beidentified as DNA type, hed

been found on the relator’ s t-shirt. The report, however, was not provided to the relator’ s attorney.

After the second report wasreca ved, whichindicated that the sampleof blood ontheshirt
wasinaufficient to identify the blood even as human blood, the State falled to natify therdator’ satorney

that the new test results had been received.

During therdator’ sactud trid, his atorney, who gpparently wanted to inquire about the
relator’ spants, inadvertently asked whether blood stains had been found on therdlator’ s“dothing.” The

trooper being questioned properly responded that a blood stain was found on the relator’ s shirt.



At theconclusion of thetrid, therelator wasfound guilty by jury, and subsequently

sentenced to life in the penitentiary, with a recommendation of mercy.

Therdator gppeded hisconviction to thisCourt in November 1995. Inthat apped, he
did not raise or assign as error the fact that the State had failed to provide him with the [aboratory
examinationreports. ThisCourt, after congdering therdator’ spetition, on February 8, 1996, refused to

grant the appeal which he sought.

Later, therdator indituted the present habeas corpus proceeding. 1n hishabeas corpus
petition, herased many issuesrdaing to histrid, induding thefact that the State had not timely produced
the [aboratory examination reports. The Circuit Court of Mercer County granted the petition and
conducted an omnibus habeas corpushearing. During the hearing, the State did not assart thet the relator
had walved any error aridng out of thefailureto produce the examination reports. Indead, it argued thet
thefalureto producethereportswasnot prgudiad. At the condusion of thehearing, thedrcuit court held
that dl of therdator’ sdamswerewithout merit excgpt hisdam rdating to the non-disdosure of the blood

test results.

With regard to thefallure of the State to produce the blood test reports, the circuit court
found thet the State had a duty to produce the reports prior to trid and that the failure to produce violated
not only thediscovery rulinginthe case, but a o violated the openHile policy maintained by the Prosecuting

Attorney’s Office.



The court further concluded that athough the blood test evidence was not excul patory,
relator’ scounsd did not have an opportunity to have the clothing independently tested or eva uated and
suggested thet further testing or eva uation might disdlose blood typeor DNA which thecourt inferred might

be exculpatory.

After the court announced itsdecison, the State moved for recongderation and for thefirg
timeargued that by failing to raisethe non-production issue on direct gpped, relator had waived any error

relating to the issue.

On recongderation, the circuit court found that the second report deted May 15, 1995,
showed that no human DNA wasidentifiablefrom thet-shirt and that thisshowing, in effect, contradicted
theinferenceraised by theinvegtigating officer’ stestimony &t tria that human blood had beenfound onthe
relator’ sshirt. Thecourt, therefore, again conduded that the non-disclosurewas sgnificant and therdator

was entitled to anew trial.

On gpped,, the State arguesthat the relator waived the non-disclosureissue by failing to
raseit ondirect goped. The State d o daimsthat the nondisd osure has not been shownto be prgudicid,

and that under the circumstances, the circuit court erred in awarding the relator anew trial.



.
STANDARD OF REVIEW
In Syllabus Point 1 of Sate ex rel. Postelwaite v. Bechtold, 158 W. Va. 479, 212
S.E.2d 69 (1975), cert. denied 424 U.S. 909, 96 S.Ct. 1103, 47 L.Ed.2d 312 (1976), the Court held
that: “Fndings of fact made by atriad court in apost-conviction habeas corpus proceeding will not be st
asde or reversed on goped by this Court unless such findings are clearly wrong.” The Court hasaso
indicated that adreuit court’ sfind order and ultimete digpogtion arereviewed under the abuse of discretion
standard, and that conclusions of law are reviewed de novo. Sate exrel. Hechler v. Christian

Action Network, 201 W. Va. 71, 491 S.E.2d 618 (1997).

[11.
DISCUSSION
Thefirg clam made by the State of West Virginiain the present proceeding isthat the
relator waved any error arisng out of thefalure of the Stateto producethe blood test examination reports

by failing to raise that error on direct appeal to this Court.

Recently, in Satev. Crabtree, 198 W. Va. 620, 482 S.E.2d 605 (1996), this Court
discussed “walver” inthecrimina context and indicated that awaiver occurswherethereisan intentional
relinquishment or abandonment of aknown right. The Court hasa so indicated that awaiver may be

presumedinacrimind context whereadefendant intelligently and knowingly waives or, in effect, abandons



and rdinquishes, any contention or ground for relief which hecould haveadvanced ondirect gpped. This

presumption is, however, rebuttable. Ford v. Coiner, 156 W. Va. 362, 196 S.E.2d 91 (1972).

Ashasbeen previoudy sated, therelator’ sattorney was aware of thefirs examination
report prior to therdaor’ strid, even though hewas not provided with acopy of it and even though hewas
not afforded an opportunity toexamineit. Thereis, however, no evidencethat therdator’ scounsd was
provided the second examination report or resultsa thetime of trid. Further, the record does not show

that that second report was available to the defense at the time of the relator’ s appeal.

According to Sate v. Crabtree, supra, for awaiver to occur, a defendant must

knowingly relinquish or abandon acontention or ground for relief which he could have advanced on

appeal.

InthisCourt’ sopinion, for the reinguishment or abandonment of a.contention or ground
for reief tobemade“knowingly,” thet is, for awaiver to occur, the rdinquishment or abandonment must
be medewith afull undergtanding or knowledge of the drcumgtancesimplicated in the contention or ground

of relief involved.

Inthe present case, the Court believesthat thefact that therdator or hisattorney did not
recaive the second examination report potentialy deprived him of an underdanding of theoverdl factsof

the case, and potentidly affected hisability to assert aclaim of error on gpped. In effect, therewasa
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sufficient badsfor thetrid court to condudethat therdator did not have enough knowledgeto waive his

contention relating to the non-production of the test results by not raising it on appeal.

Thesecond position assarted by the State of West Virginiaisthat thewithholding of the

examination reports was not significant and did not affect the fairness of the relator’ strial.

In Sate ex rel. Rusen v. Hill, 193 W. Va 133, 454 S.E.2d 427 (1994), the Court

Stated:

Whilediscovery hasnot been devated to acondtitutiona dimension, it
Isclear that condtitutiond rights of acrimina defendant areimplicated
when adiscovery system hasbeen put in placeand the prosecution fails
to comply with court ordered discovery. Webdievethat itisnecessary
In most crimina casesfor the State to share itsinformation with the
Oefendant if afar trid isto result. Furthermore, wefind that completeand
reasonable discovery isnormally in the best interest of the public.

193 W. Va at 139, 454 SE.2d at 433. The Court also said:
Thepurpose of Rule 16(a) [of the West VirginiaRules of Crimina

Procedure], our basic discovery rulein criminal cases, isto protect a
defendant’ srightto afair trid. Thedegreetowhichthat right suffersas
aresult of adiscovery violation cannot be determined by smply asking
would the nondiscl osad information enhance or destroy the State scase.
A ggnificant inquiry ishow would thetimely access of thet information
have affected the success of the defendant’s case.

193 W. Va at 139, 454 S.E.2d at 433.

Findly, inSateexrd. Rusenv. Hill, id., the Court indicated that whether prgjudice

resultsfrom thefailure of the State to comply with adiscovery order isdetermined by asking whether the
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non-disclosure resultsin asurprise and whether it hampers the preparation and presentation of the

defendant’ s case.

Therdaor in the present case was accused of committing amurder under circumstances
which potentialy produced human blood. The Statein investigating thecaseinitialy ascertained through
thefirg blood examination that there washumean blood on at-shirt possibly worn by therdator a thetime
of the crime charged. While this evidence standing alone may have been insufficient to support the
conviction of therelator, the Court believesthat it did potentialy have someincul patory affect inthet it
suggested that the relator hed been exposed to human blood, possibly the blood of thevictim, & thetime
of thecrimecharged. During trid, thefact that human blood wasfound upon thet-shirt wasbrought to the
atention of thejury and potentidly provided the jury with aninculpatory link connecting therelator with

the victim of the crime charged.

Ashasprevioudy been sated, the second examination of thet-shirt indicated thet it was
iImpossibleto identify human blood on thet-shirt. Thisresult on itsface contradictsthefirg result and, in
thisCourt’ sview, if thereport of theresult had been available, therdator’ satorney possibly, by bringing
it to the attention of thejury, could have destroyed the potentid inculpatory link established by thefirst
report result. Additiondly, the circuit court believed that the failure of the State to produce the reports
potentidly dampened any initiative by thereator’ sattorney to have an independent examination of the

clothing conducted.



Rather obvioudy therdator’ s atorney did not have the second examination report &t the
timeof trid, and itsultimate production wasasurprise. Further, it potentidly could have asssted defense

counsel in the preparation of the relator’s case.

Inview of this, thisCourt believesthat the proper production of thetest resultsmight have

dffected the success of therdator’ strid, and that under therules st forth in Sateex rd. Rusen v. Hill,

upra, it waswithin the discretion of the Circuit Court of Mercer County to grant therelaor anew trid.

The judgment of the Circuit Court of Mercer County is, therefore, affirmed.

Affirmed.



