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JUSTICE STARCHER délivered the Opinion of the Court.

JUSTICE MAY NARD dissents and reserves the right to file a dissenting opinion.



SYLLABUSBY THE COURT

1. “Whenajprior conviction conditute(s) astatuselement of an offense, adefendant
may offer to stipulateto such prior conviction(s). If adefendant makesan offer to stipulateto aprior
conviction(s) that isastatuselement of an offense, thetria court must permit such gtipulaion and preclude
the gatefrom presenting any evidencetothejury regarding the stipulated prior conviction(s). Whensuch
adipulation is made, the record must reflect a colloquy between thetrid court, the defendant, defense
counsdl and the stateindicating precisely the stipulation and illustrating that the stipulation was made
voluntarily and knowingly by the defendant. To the extent that Sate v. Hopkins, 192 W.Va. 483, 453
S.E.2d 317 (1994) and its progeny arein conflict with this procedure they are expressy overruled.”
Syllabus Point 3, Sate v. Nichols, 208 W.Va. 432, 541 S.E.2d 310 (1999).

2. A aimind defendant’ sstipulaionto aprior conviction datusdement of an offense,
made pursuant to Syllabus Point 3of Satev. Nichols, 208 W.Va 432, 541 SE.2d 310 (1999), isto
be treated in the ssmefashion as other evidence that showsthe siatus dement, and isnot to be mentioned
to thejury.

3. Whenacrimina defendant hasstipulaied to aprior convidtion Satusdement of an
offense pursuant to Syllabus Point 3of Satev. Nichols, 208 W.Va. 432, 541 SE.2d 310 (1999), the
court should craftitsremarksand ingructionsto thejury, induding informing thejury of thechargeagainst
the defendant and the verdict form, in afashion that omitsreference to stipulated-to Satusdements of the
offense, and that authorizesthejury to ddliberate with repect to and baseits verdict upon those dements

of the offense that are not stipulated to by the defendant.



4, The gatusdement dipulaion and bifurcation provisonsof Satev. Nichols, 208
W.Va 432, 541 SEE.2d 310 (1999) gpply to thetria of casescharging aviolaion of W.VVa. Code, 17B-
4-3(b) [1999], driving while on€e’ s driver’ s license has been revoked for DUI.

5. When requested by the defendant, thetrial of DUI chargesand driving while
revoked for DUI charges under W.Va. Code, 17B-4-3(b) [1999] should ordinarily be severed, when such

severance is necessary to avoid unfair prejudice.



Starcher, Justice:

Intheindant casewereverse adefendant’ s conviction for third offense driving under the
influenceof acohol, and remand the casefor anew trid -- becausethejury wasimproperly informed of
thedefendant’ sprior DUI convictionsafter he had gtipulated to them. Wedlfirm the defendant’ sconviction
of driving whilehisdriver’ slicensewasrevoked for aprevious conviction of driving under theinfluence of

alcohol.

l.
Facts & Background

The appellant, LIoyd Mitchell Dews, wastried before ajury in the Circuit Court of
Berkeley County for, inter alia, third offensedriving under theinfluence of dcohal (“DUI”), aviolation
of W.Va. Code, 17C-5-2(k) [1996], and for driving while hisdriver’ slicensewasrevoked for DUI, a
violation of W.Va. Code, 17B-4-3(b) [1999].

Beforethetrid began, the gopdlant ipulated to hisprior DUI convictionsand moved thet
the court not permit any referenceto his prior DUI convictionsto be made beforethejury.* Thedcircuit
court denied thismotion. Consequently, thegppdlant’ sprior DUI convictionswere mentioned a trid, in

the presence of the jury, ninetimes-- in the court’ s opening remarksto the jury (including reading the

The appellant was convicted on January 20, 2000, about 6 weeks after this Court’ sopinionin
Satev. Nichols, 208 W.Va. 432, 541 S.E.2d 310 (1999) was issued.
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chargesagang the defendant), at trid and in dosing argument by the prosacution, and in the court’ sfind
instructions to the jury before the jury began deliberating.

For example, in closing argument, the prosecutor argued to the jury:

[ Thedefendant] isaso guilty of driving while under theinfluencethird

offenseby sipulation. Hewas convicted twicebefore. Thiswould bethe

third timeif you find he was under the influence. How can you not?

Thegppdlant’ scounsd timdly ohjected todll of thesementionsof thegppelant’ sprior DUI
convictions.

Thejury convicted the gppelant on both charges, and the appe lant brought the ingtant
gpoped, arguing that by permitting mention of hisprior convictionsbeforethejury, thetrid court violated
the holding of Satev. Nichols, 208 W.Va. 432, 541 SE.2d 310 (1999), which discusses stipulation to

prior conviction status elements of a criminal offense.

.
Sandard of Review

Wereview thetria court’ srulingsde novo, inasmuch asthey involveapurely legal
determination of the scope and effect of our prior rulinginSatev. Nichols, 208 W.Va 432,541 SE.2d

310 (1999).



[1.
Discussion

In Satev. Nichols, 208 W.Va. 432, 541 S.E.2d 310 (1999), this Court recognized the
likdlihood of unfair pregudice when ajury thet isddiberating on a“repest offenss’” DUI charge knows of
adefendant’ sprior DUI convictions. In Syllabus Point 3 of Satev. Nichols, we adopted amechanism
to avoid this prejudicial effect:

When aprior conviction congtitute(s) astatuseement of an offense, a

defendant may offer to sipulateto such prior conviction(s). If adefendant

mekesan offer to dipulaeto aprior conviction(s) that isagausdement

of an offense, thetria court must permit such stipulation and precludethe

gtate from presenting any evidenceto thejury regarding the stipulated

prior conviction(s). When such agtipulationis made, the record must

reflect acolloquy between thetria court, the defendant, defense counsd

and the sateindicating precisdy the stipulation and illudrating that the

dtipulationwasmeadevoluntarily and knowingly by thedefendant. Tothe

extent that Satev. Hopkins, 192 W.Va. 483, 453 S.E.2d 317 (1994)

and itsprogeny arein conflict with this procedure they are expresdy

overruled.

Intheindant case, the prasecution urged that thetrid court give areading to thissyllabus
point that would alow thejury to betold that the defendant had stipul ated to the prior DUI convictions,
while preventing the presentation of any other evidence regarding the convictions. Thetria court agreed
with the prosecution’ sargument, with the aforesaid result that the jury was repeatedly informed of the
defendant’ shaving dipulated to prior DUI convictionsbeforethejury deliberated onhisDUI and driving
while revoked charges.

Theissue beforethis Court isthuswhether the procedure established in Satev. Nichols

authorizes telling the jury that a defendant has stipulated to prior DUI convictions.



In Satev. Nichols, we quoted from Old Chief v. United Sates, 519 U.S. 172, 117
S.Ct. 644, 136 L.Ed.2d 574 (1997).

[I]nthiscase, asin any other in which theprior convictionisfor an
offenselikey to support conviction on someimproper ground, the only
reasonable conduson[ig) that therisk of unfair prgudice.... subgtantialy
outweigh[ed)] the discounted probetive va ue of the record of conviction,
andit wasan abuse of discretion to admit therecord when anadmisson
was available. 1d.

208 W.Va. at 443, 541 S.E.2d at 321 (citation omitted). We went on to say:

In reaching itsresult, the opinion in Old Chief made adistinction
between stipulationsto astatus eement of an offense, asopposedtoa
stipulationto other elements of an offense. Justice Souter wrote that
“proof of the defendant’ s status goes to an dement entirely outsde the
neturd sequence of what the defendant is charged with thinking and doing
to commit the current offense.” Old Chief reasoned that becausea
gtatuselement of an offenseisindependent of an offense’ smental and
physical requirements, it was not necessary that a jury be informed
of a status element.

* k%

In Old Chief, the defendant was not seeking to keep from the jury the
fact that he had aprior conviction. However, intheingtant proceeding,
Nicholssaeksto keep thejury fromlearning of hisprior convictions. In
spite of thisdigtinction, when adefendant offersto stipulateto the prior
convictions Old Chief has provided the basis for some state courtsto
preclude the mention of a prior conviction that is a status
element of the underlying offense.

Evidence of prior convictions may lead a jury to
convict a defendant for crimes other than the
charged crime, convict because a bad person
deserves punishment rather than based on the
evidence presented, or convict thinking that an
erroneous conviction is not so serious because
the defendant already has a criminal record.

[Old Chief, citation omitted].



Such evidence had no place in the prosecution, “ other than to lead the
jurorsto think that because the defendant hastwo prior convictions,
suspensonsor revocations, hewasprobably driving whileintoxicated on
thedateinquestion.” The Courtin[Satev.] Alexander[, 214 Wis.2d
628, 571 N.W.2d 662 (1997)] ] reasoned that

[w]hereprior convictionsisan e ement of the charged
crime, the risk of ajury using a defendant's prior
convictionsasevidenceof hisor her propengty or bad
character isgrest. Andwheretheprior offenseisamilar
or of thesame nature or character asthe charged crime,
the risk of unfair prejudice is particularly great.

Therefore,
[t]he evidence of the defendant’ sprior convictions,
sugpensons or revocations should be excluded and the
status element not submitted to the jury because the
probative value of the defendant’s admission is
subgantialy outweighed by thedanger of unfair prgudice
to the defendant.
In reaching this result, the decision recognized that a defendant’s
“admisson digpenseswith the nead for proof of the datuselement, ether
toajury or to ajudge.”
208 W.Va. at 443-444, 541 S.E.2d at 321-322 (citations and footnotes omitted, emphasis added).
Inlight of theforegoing discussion, itisdear that the pogition advanced by the prosscution
a theappdlant’ strid iscontrary to this Court’ srationde and holding in Satev. Nichols. For ajury to
learn of aprior DUI offenseby mention of thedefendant’ sstipulation hesthesameunfairly prgudicd effect
aspresenting thejury with other evidence of the offense -- perhgps, in some cases, even more of suchan
effect.
Wehadldthereforethat acrimind defendant’ sstipulaionto aprior conviction datusdement
of an offense, made pursuant to Syllabus Point 3of Satev. Nichols, 208 W.Va. 432, 541 SE.2d 310

(1999), isto betreated in the samefashion as other evidence that showsthestatusdement, andisnot to
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bementioned tothejury. Whenacrimina defendant hasstipulated toaprior conviction Satusdement of
an offense pursuant to Syllabus Point 3 of Satev. Nichols, 208 W.Va. 432, 541 S.E.2d 310 (1999),
the court should craft itsremarks and ingructionsto thejury, includinginforming the jury of the charge
agang thedefendant and theverdict form, inafashion thet omitsreferenceto i pulated-to Satusdements
of theoffense, and that authorizesthejury to deliberate with respect to and baseits verdict upon those
elements of the offense that are not stipulated to by the defendant.?

With respect to the charge of driving while one sdriver’ slicense has been revoked for
DUI, W.Va. Code, 17B-4-3(b) [1999], there existsasimilar likely pregjudicia effect when ajury
deliberating on this charge knows of adefendant’ s DUI-reated revocation, or of adefendant’ sprior or
pending DUI chargeor conviction. That is, the existence of agtatuseement of the offense (having had
one slicenserevoked for DUI), and/or thefact of apending DUI charge or past DUI conviction, hasa
grong potentid toinjectirrdlevant and unfairly prgudicia concernsintoajury’ sprincipa factud task of
determining whether a defendant, who has a license-revoked-for-DUI status, drove a vehicle.

We hold thereforethat the atus e ement tipul ation and bifurcation provisonsof Sate
v. Nichols, 208 W.Va 432, 541 SE.2d 310 (1999) apply to thetrid of cases charging aviolation of

W.Va. Code, 17B-4-3(b) [1999], driving while on€e’s license has been revoked for DUI.

’The state dso arguesthat the condtitutiona guarantee of due processrequiresthat thejury rule
upon each ement of acrimind offense citing Jonesv. United Sates, 526 U.S. 227, 119 S.Ct. 1215,
143 L.Ed.2d 311 (1999). Wewill not quarrd with the generd proposition that acriminal defendant has
the condtitutiond right to have dl elements of acrime provento ajury. However this propostionis
ingpplicablein theingtant case or under Nichals, because by gtipulating to the prior DUI convictions, the
defendant knowingly and intelligently waived this constitutional right.
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Additiondly, whenrequested by the defendant, thetrid of DUI chargesand drivingwhile
revoked for DUI chargesunder W.Va. Code, 17B-4-3(b) [1999] should ordinarily be severed, when such
severance is necessary to avoid unfair prejudice.

Intheingtant case, however, the gppellant smply admitted on thewitness stand that having
had hislicenserevoked for DUI, hedroveavehicle. Hetherefore suffered no prejudicewith respect to

this charge.

V.
Conclusion

For theforegoing reasons, the appellant’ s conviction for third offense DUI must be
reversed, and theingtant caseremanded for further proceedings cons stent with the principles of Satev.

Nichols and this opinion.

Affirmed in part, Reversed in part, and Remanded.



