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The Opinion of the Court was delivered PER CURIAM.



SYLLABUS
“The question of whether adefendant isentitled to an instruction on alesser included
offenseinvolvesatwo-partinquiry. Thefirg inquiry isalega onehaving to do with whether thelesser
offenseisby virtueof itslega dementsor definitioninduded inthegreater offense. Thesecondinquiry is
afactud onewhichinvolvesadeerminaion by thetrid court of whether thereis evidence whichwould
tend to prove such lesser included offense.” Syllabus Point 1, Sate v. Jones, 174 W.Va. 700, 329

S.E.2d 65 (1985).



Per Curiam:

l.
Intheingtant case, the gppdlant arguesthat his conviction on acharge of possesson of a
controlled substance with theintent to ddliver should be reversed because the circuit court refused to
indruct thejury onthelesser induded offense of Implepossesson. Hedso arguesthat therewaslegdly

insufficient evidence to convict him on the charge of possession with intent to deliver.

.
Syllabus Point 1 of State v. Jones, 174 W.Va. 700, 329 S.E.2d 65 (1985), states:
The question of whether adefendant isentitled toan instructionona
lesser included offenseinvolvesatwo-part inquiry. Thefirg inquiry isa
legal one having to do with whether thelesser offenseisby virtue of its
legd dementsor definitionincludedin thegreeter offense. The second
inquiry isafactud onewhichinvolvesadeterminaion by thetrid court of

whether thereisevidencewhichwould tend to provesuchlesser ind uded
offense.

A review of thefactsof theingtant caseis unnecessary, because the State concedesthat
possessonwith theintent to ddiver indudesthedementsof Smple possesson; and that therewasevidence
a the gppdlant’ strid which, viewed in the light most favorable to the gppd lant, would tend to prove the
lesser included offense of simple possession.

We haveindependently reviewed the record and agree with the State and the gppdlant thet
the gppe lant was entitled to have the jury indructed on the lesser included offense; and that the circuit

court’ srefusal to do so was reversible error. The defendant’ s conviction must be reversed.



The defendant’ ssecond dleged error isthat there wasinsufficient evidenceto supporta
finding of guilty. Upon areview of the evidence, wefind that ajury might have found the defendant guilty
of the charge of possession of acontrolled substance with the intent to ddliver, or guilty of the lesser
included offense of smple possession. The prosecution is, therefore, not barred from retrying the

defendant, this time with the lesser included offense instruction of simple possession being given.

1.
The appellant’ s conviction is reversed and this case is remanded to the circuit court.

Reversed and Remanded.



