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SYLLABUSBY THE COURT

1. “A dircuit court’ sentry of summary judgment isrevieweddenovo.” Syl. pt. 1,

Painter v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994).

2. “A mationfor summary judgment should begranted only whenitisdeer thet there
ISno genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto clarify the
application of thelaw.” Syl. pt. 3, Aetna Cas. & Surety Co. v. Federal Ins. Co. of New York, 148

W. Va. 160, 133 S.E.2d 770 (1963).

3. “Oneisansweradlefor theordinary and proximate consaquencesof hisnegligence,
and thislighility indudesal those conssguenceswhich may have arisen from the neglect to make provison
for dangerswhich ordinary skill and foresight are bound to anticipate.” Syl. pt. 1, Adkinsv. City of

Hinton, 149 W. Va. 613, 142 S.E.2d 889 (1965).

4, “One can not negligently obstruct or divert thewater of anaturd coursetothe
injury of another without ligbility.” Syl. pt. 1, Atkinsonv. C. & O.Ry. Co., 74 W.Va. 633,82 SE. 502

(1914).

5. “Gengrdly, under theruleof reasonable use, thelandowner, indedingwith surface

water, isentitled to takeonly such stepsasarereasonable, inlight of all the circumstances of relative



advantageto the actor and disadvantageto the adjoining landowners, aswell assoad utility. Ordinarily,
the determination of such reasonablenessisregarded asinvolving factud 1ssuesto be determined by the
trier of fact. To the extent that Jordan v. City of Benwood, 42 W. Va. 312, 26 S.E. 266 (1896),
differs itisoverruled.” Syl. pt. 2, Morris Assocs,, Inc. v. Priddy, 181 W. Va 588, 383 SE.2d 770

(1989).

6. When aplaintiff allegesthat adefendant has caused or dlowed surfacewater to
damagethe plaintiff, the merefact that the water does not originate on theland of the defendant, doesnat,
inand of itsalf, makethe defendant’ sconduct “reasonable’ under thetest established in MorrisAssocs,

Inc. v. Priddy, 181 W. Va. 588, 383 S.E.2d 770 (1989).

7. Inthe absenceof avaid waiver or other contractua arrangement, dtering the
naturd flow or drainage of surface water upon one' sland such that thewater causes damage to another
party isnot “ressonable’ merdly because the person dtering the flow of water sought to protect hisor her

own property and did not intend to harm any other party.



McGraw, Chief Justice:

AppdlantsHoyd and Mildred Whorton, plaintiffsbelow, gpped aMarch 15, 2001, order
of the Circuit Court of Minerd County granting summeary judgment in favor of certain defendantsbelow.
TheWhortonsfiled suit againgt severd neighboring landownersfor flooding and water damagetothelr
home and property, which they aleged was caused by the acts and omissions of the defendantsin
controlling theflow of water on thevarious properties. Becausewefind that questions of materid fact

remain in dispute, we reverse.

l.
BACKGROUND
Onthe seventh day of July, 1993, gppd lants Hoyd and Mildred Whorton purchased a
homein Fort Ashby, Minerd County, Wes Virginia. Becausethiscase concernstheloca geography, we

describe the location of the parties' propertiesin some detail.

Asinmost of West Virginia, the propertiesin question are located on adope. West
VirginiaRoute 46 runsaong thelower edge of thisdope, and Dowden DriveleavesRoute 46 a aright
angle and travelsuphill. The Whorton property islocated at the intersection between Route 46 and
Dowden Drive. The property of gppdlee Carol Mdoneis adjacent to the Whorton property, onthesde

opposite Dowden Drive, and also fronts on Route 46.



A water course, described at varioustimes by the parties as achannel, ditch, rut, or
dream,* runsacrossthe Maone property, near and roughly parald to the Maone’Whorton property line,
passesinto aculvert running dong Route 46, and eventudly flowsthrough apipeor culvert running beneath
Route46. At lead at the time the dioute began, this channd was not lined with any rock, concrete, or

other impervious material.

The Whortonsclaim that they experienced no problemswithflooding or excessve soll
moisturefrom thetimethey bought the housein 1993 until sometime later, when neighboring property
owners made changestotheland upstream. Although the neighboring Maoneresdence exiged prior to
1993, the Whortonsdlegethet a thetimethey purchased the property, no road ran behind the property

and there were no other roads or structures within 500 yards of their home.?

In 1995, gppel lees the Bradfiel ds constructed or had constructed aroad called Sunset
Road or Drive behind and abovethe Ma oneand Whorton properties, running roughly parale to Route
46 and roughly perpendicular to Dowden Drive. Along with the condruction of Sunset Drive, the builders

condructed adrainageditch dong theroad, on or nextto theMaoneproperty. Furthermore, they insarted

We shall use the term “channdl” in an effort to use a neutral term.

*The Whortonsa so sued membersof the Dowden family, who werealeged to have devel oped
asubdivison known as Dowden Heights on land some distance behind, and upsiream of, the Whorton
property. Though the Whortons do not devel op the detail sof how the Dowdens may have contributed to
theflooding problem, they make agenerd dlegation that the activities conducted on the Dowden land
caused injury to the Whortons.



apipeor culvert under the new road dlowing weter to flow beneath theroad, into the new drainageditch,

and eventually into the channel in question that ran near the Malone/Whorton property line.

The Whortons dlege that beginning in the winter of 1995-96 that the changes made
upsiream caused anincreasein theamount of water coming down the hill, which damaged their property.
In response, the Whortons contacted arepresentative of the Minerd County Planning Commission®who
engaged in aseries of discussionswith the other landownersin an effort to remedy the Whortons

problems.

At some point, the State of West Virginiareplaced the culvert beneath Route 46,
goparently inan effort to increase the carrying cgpacity and tolessen the chance of water backing up upon
the Whorton property. Also, during thisperiod, the Bradfiel dsincreased the 9ze of the culvert running
beneath Sunset Drive, apparently in an effort to respond to requests made by the county planning

commission.

Sometimein 1997, upstream neighborsand gppel | ess, theWagoners, a so devel oped their
property dong Sunst Drive. In an effort to dlow the proper drainege of their property, they congtructed
adrainageditch that aso emptied into the Sunsat Drive culvert, and eventudly into the Ma one\Whorton

channd. Apparently theWhortonsand Wagonershad adispute over the propriety of the new Wagoner

3W. Va. Code § 8-24-16 (1969) permits acounty planning commissionsto include drainage
concerns in any comprehensive plan made for development within the county.
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ditch. Therecordindicatesthat the \Wagoners had some contact with the West Virginia Department of
Natura Resourcesover the need for apermit to condruct their ditch. 1t gopearsthat the Wagonersand
Carol Mdone had initidly agreed to make improvementsto the Ma one/Whorton channd to increaseits
carying capacity. The Whortonstried to persuade their neighborsto linethe channd with impervious
meaterid, but apparently the\Wagonersand Ma one could not agree on payment arrangementsand the

channel was never lined.

TheWhortonscontinued to experience problemsfromtheincreassd water flow, and unable
to resolvethis problem with their neighbors, the Whortons had to sue, filing suit in the Circuit Court of
Minerd County. Thecourt initidly granted summeary judgment to Carol Mdone, the Bradfidds, and the
Wagoners on September 2, 1999, and issued afind order on March 15, 2000, denying the Whortons
moationsto dter or amend judgment. TheWhortonsnow gpped from thisorder, with repect to defendants

Malone, Bradfield, and Wagoner only.*

“Thelower court dso granted summary judgment in favor of defendant below JamesW. Dowden,
Jr., which the Whortons apparently do not contest. 1t gppearsfrom the record that defendants below
WandaJ. Dowden, and the businessentitiesadleged to be owned or operated by the Dowdens, have not
been dismissed or granted summary judgment by the lower court.
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.
STANDARD OF REVIEW

Our gandard of review for alower court’ sgrant of summary judgment iswel| established.
“A drcuit court’ sentry of summary judgment isreviewed denovo.”  Syl.
pt. 1, Painter v. Peavy, 192 W. Va. 189, 451 SE.2d 755 (1994). A
party moving for summary judgment facesawe l-established burden: “ A
moation for summary judgment should be granted only when it isdeer theat
thereisno genuineissueof fact to betried and inquiry concaming thefects
isnot desirableto clarify the gpplication of thelaw.” Syl. pt. 3, Aetna
Cas. & Surety Co. v. Federal Insur. Co. of New York, 148 W. Va
160, 133 S.E.2d 770 (1963).

Mallet v. Pickens, 206 W. Va. 145, 147, 522 S.E.2d 436, 438 (1999).

Whenweexaminethefactsasaleged by the partiesin an gpped of agrant of summary
judgment, weare compdled to favor theview presented by thedefeated party. “In determining onreview
whether thereisagenuineissue of materid fact between the parties, this Court will consruethefects‘in
a light most favorable to the losing party.’” Alpine Property Owners Association, Inc. v.
Mountaintop Development Company, 179 W. Va. 12, 17, 365 S.E.2d 57, 62 (1987) (quoting
Masinter v. WEBCO Co., 164 W. Va. 241, 242, 262 S.E.2d 433, 435 (1980)).

[1.
DISCUSSION

Centrd tothiscaseisthefundamentd |aw that water runsdownhill, and 0 do the benefits

or problemsassociated withit. Appelantsalegethat the various appellees, through their actionsand



inactions, dtered, or dlowed to be dtered, the naturd flow of water upon thelr various propertiesin such

away that it damaged the land, home, and personal property of the appellants.

Hrg, wenotethat negligent diverdon of surfacewater issubject to the same andyssthat
we would apply to any other activity that could damage another:
Oneisanswerablefor the ordinary and proximate consequencesof his
negligence, and thisligbility indudes dl those conseguences which may
havearisen from the neglect to make provison for dangerswhich ordinary
skill and foresight are bound to anticipate.

Syl. pt. 1, Adkins v. City of Hinton, 149 W. Va. 613, 142 S.E.2d 889 (1965).

Itiswel settled thet onemay not dter the naturd flow of water and injurethe property of
anaghbor. “Onecannot negligently obsiruct or divert thewater of anaturd courseto theinjury of another
without ligbility.” Syl. pt. 1, Atkinsonv. C. & O. Ry. Co., 74 W. Va 633, 82 SE. 502 (1914). Beit

1914 or 2001, this basic premise holds true.

Inacasewherearailroad had constructed an embankment in such amanner asto flood
aneighbor’ s property we held:

A ralroad company makesan embankment in astreet onwhichtolay
itstrack, and so negligently condructsit asto obstruct or closeaculvert
dready therefor passage of water, and by reason thereof a timeswater
fromrain or snow collectsand floodsan adjoininglot. Itsowner may
recover damages.



Syl. pt. 6, Henry v. Ohio River R Co., 40 W. Va. 234, 21 SE. 863 (1895). In Henry, therallroad
had obstructed the flow of water such that water would back up and flood thelands of Mr. Henry, an
upsiream neighbor. We recognized that, evenin 1895, well settled wastheideathat one could not conduct
activity on one's land that would result in damage to the lands of another:

That, though awork of improvement, likearailroad, islawful and under

authority, yet, if damageresult to anindividua by overflow of water by

reason of negligent condruction, he can recover, iswell sattled. Gillison

v. City of Charleston, 16 W. Va. 282; Knight v. Brown, 25 W. Va.

808; Taylor v. Railroad Co., 33W.Va 39,10 S.E. 29. Itisonly an

goplication of themaxim: “ So use your own property or right that you do

not injure another.”

Id.,40W. Va at 245, 21 SE. a 867 (1895). The passage of over onehundred years hasonly served

to reinforce the wisdom of this maxim.

In the more modern case of Morris Assocs,, Inc. v. Priddy, 181 W. Va. 588, 383
S.E.2d 770 (1989), this Court discussed at greet length theevol ution of thelaw sincetheturn of thelast
century. Wediscussed the tension between the“civil” rulethat one could not injure one' sneighbor by
Increasing theflow of water onto the neighbor’ sproperty, and the“ common enemy” rulethat onecould
do anything one had to do to protect onesalf from surface waters, without liability for theinjury of one's
neighbor. Ultimatdy, we adopted the so-cdled “ reasonable usg” rule, finding that landownerssill must act
reasonably toward their neighborswith respect to the use or diverson of water, and that ajury isusualy
asked to determine the propriety of one’s actions:

Generdly, under therule of reasonable use, the landowner, in dedling

with surface water, isentitled to teke only such seps asare reasonable,
in light of al the circumstances of relative advantage to the actor and
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disadvantage to the adjoining landowners, aswell as socia utility.
Ordinarily, the determination of such reasonablenessisregarded as
involving factud issuesto be determined by thetrier of fact. To the extent
that Jordan v. City of Benwood, 42 W. Va. 312, 26 S.E. 266 (1896),
differs, it isoverruled.

Syl. pt. 2, Morris Assocs,, Inc. v. Priddy, 181 W. Va. 588, 383 S.E.2d 770 (1989).

Inthecasebefore us, the Whortons made dlegationsthat Carol Maone, the Bradfidds,
and the Wagonerstook thewater upon their landsand cast it negligently upon the Whortons' property.
Therecordindicatesthat the Bradfields congtructed aroad and deared somelotsfor development. The
record dso showsthat the Wagonersdeared a least part of their land and directed sorm water awvay from
their land and toward the Whortons . Itisquite obviousthat constructing roadsand clearing land can
ggnificantly changetheamount of water theland can asorb during agtorm, and theamount of water that

will run off.>

We notethat had the gppellantslived just afew milesaway, acrossthe Potomec in the State of
Maryland, their actions might have been subject to amandatory ssorm water management plananda
permitting process. In Maryland, the Sate legidature has enacted legidation to prevent problemssuch as
those faced by the Whortons:

The Generd Assambly findsthat the management of Sormwater runoff
ISsnecessary to reduce stream channd erasion, pollution, sltation and
sedimentation, and locd flooding, dl of which have adverseimpeactsonthe
water and land resourcesof Maryland. The Generd Assembly intends,
by enactment of thissubtitle, to reduce asnearly aspossblethe adverse
effectsof sormwater runoff andto safeguard life, limb, property, and
public welfare.

Md. Code Ann., Envir. 4-201 (1993). Therest of the code section sets forth tough restrictions on
developersto prevent sormwater from dameging neighboring landowners. Horidahasasmilar provison,
(continued...)



Intheinstant case, the Whortonsallege, in part, that the actions or inactions of their
immediatenaghbor Carol Maonewerethecauseof someof their damage. Initsorder granting summary
judgment to Carol Mdone, thelower court noted that the only dlegationtheplaintiffsmadeagainst Ms.
Maonewasthat “ shed | owed the condruction of theculvertsupon her property.” Itisunderdandablethet
thelower court inthiscase, asajury might doin another case, may have presumed that Ms Mdone could
not beliable becausethe water in question did not originate on her property. But our law containsno
requirement that a problem with surface water must originate on the lands of a defendant before that

defendant is liable for damage to the lands of the plaintiff.

Inacasewherewefound adity liablefor flooding damageto aditizen because of achange
in the grade of a city street, we rejected a similar argument about the origin of the damaging water:

Herethe evidence provesthat the grester part of the water cast upon
plaintiff's premisesdoing theinjury complained of cameinto Princeton
Avenue from other streets, not only draining land above plaintiff’'s
property, fromwhich thenaturd flow of waterswould have comeupon
hislot, but o draining other landsfrom which the naturd flow would
have gone elsewhere.

Mason v. City of Bluefidld, 105 W. Va. 209, 211-12, 141 SE. 782, 783 (1928). Itisaninescapable

fact of naturethat, surface water “ originates’ elsewhere. It either falsfrom thesky, comesup froma

>(....continued)
which may befound at Fla. Stat. Ann. 88 403.0891 through 403.0896 (1989). Also, thefedera
government isinthe processof implementing new rulesunder the Clean Water Act that will require, by
March of 2003, mod private condruction adtivitiesthet disurb more than oneacre of land to meet Sringent
permit requirementsto reduce the problems associ ated with stormwater run-off. See, generally, 33
U.S.C. 1251, et seq., and 40 C.F.R. § 122.21, et seq. (1999).
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gpring, or flowsfrom ahigher gradeto alower one. But whether it comesfrom acloud, spring, or an
upstream neighbor, once that weter arrives upon agiven property, that property owner “isentitled to take

only such steps as are reasonable,” in diverting it.

Somemight arguethat Ms. Maone could have changed the culvertsin any fashion she
wished without lighility because the damaging water came onto her [land from above, but that isnot whet
our law hasestablished. If aproperty owner makes changestothe naturd sate of hisor her land, he or
shemay belidbleif that water damagesaneighbor, regardless of wherethewater “originated.” Thuswe
hold that when aplaintiff alegesthat adefendant has caused or dlowed surface water to damage the
plaintiff, the merefact that thewater doesnot “ originate” on theland of the defendant, doesnat, inand of
itself, makethe defendant’ sconduct “ reasonable” under thetest established in MorrisAssocs,, Inc. v.

Priddy, 181 W. Va 588, 383 S.E.2d 770 (1989).

Fndly, wegather from therecord and thelower court’ sgrantsof summeary judgment thet
the outcome of thislitigation wascolored by the notion thet the ectivities of the defendantswere reesonable,
merdly becausethar intent wasto solvetheir own water problems, not to injuretheir neighbors. Mations
for summary judgment allegethat theWhortonsfailed to takeany actionsto mitigatethar weter problems,

and the lower court’s final order found the complaint to be “ extremely flawed.”®

When thelower court granted summary judgment, it noted that the plaintiffsfirst had aleged that
the culvertsin question weretoo wide, and then thair expert tetified thet the culvertswere undersized or
ingdled improperly. The court then mede afinding of fact that thelimited carrying capacity of the culverts

(continued...)
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Weagreethat, inlayman’ sterms it is* reasonable’ for alandowner to want to solvehis
or her own surfacewater problems, and that the upstream defendantsin this case probably had nointention
of harming thair downgream neighbors. But again, thisisnot thetest required by our law. Inacasewith
veary amilar factsto theingtant dispute we explained that adefendant’ s“ reasonable’ intentionsto protect
himsdf did not render hisconduct in diverting surface water to the detriment of hisneighbor a* reasonadl€”’

use under our law.

Inthat case, the defendant had to combat water flowing onto therear of hisproperty from
anadjoining dley. Toremovethewater from hisproperty hedug or enlarged aditch that randong his
common property linewiththeplantiff, at thefoot of agonewal. Theplantiff, fearing thewall would be

damaged, asked the defendant to take Stepsto protect theplantiff’ s property, but the defendant refused.

®(...continued)
could not have damaged the plaintiffs. But actually the plaintiffs made agenerd alegation that the
defendants actionsindiverting surfacewater causedtheplaintiffsdamage. After describing thehistory of
the dispute in their complaint, the Whortons alleged:

Theactsand/or omissonsof the Defendantsindividualy and collectively,
and the conduct as described aforesaid, [the congtruction of theroad, the
inddllation of culverts, thedigging of ditches eic] violatesthe Defendants
duty to maintaintheir land and red edatein suchaaway asnot to interfere
with or damage the house and land of the Plaintiffs.

Itiswdl established that “[c]Jomplaintsareto beread liberaly asrequired by the notice pleading theory
underlying the West VirginiaRules of Civil Procedure.” Sateexrel. McGraw v. Scott Runyan
Pontiac-Buick, Inc., 194 W. Va. 770, 461 S.E.2d 516 (1995); Accord, Mandolidis v. Elkins
Indus., Inc., 161 W. Va. 695, 246 S.E.2d 907 (1978); John W. Lodge Distrib. Co., Inc. v.
Texaco, Inc., 161 W. Va. 603, 245 S.E.2d 157 (1978).

11



Intime, thewater caused thewdl tofal and theplaintiff sued. Wergected the defendant’ sargument that
his efforts to protect himself did not make him liable for the plaintiff’ s damages:
Thedefendantingststhat heisnat liablefor thereason thet theditchwas

dug upon hisown land, and that hewas under no obligation to furnish

|aterd support to plaintiff’ slot, burdened asit was by thissonewal, but

only initsnaturd gtate, and that inasmuch asthe plaintiff knew that her

|aterd upport wasbeing taken avay shewasunder the obligationtoteke

such sepsas might be necessary to protect her wal. . .. Now, thereis

no doubt that the defendant had aright to dig aditch upon hisown land

for thepurpose of carrying off the surface water, or for any other proper

purpose, but when he does this he must so condruct hisdrain or ditch as

that it will not encroach upon theadjoining owner and dohimdamege. I

it does so encroach, he will be liable for the resulting injury.
Manley v. Brown, 90 W. Va. 564, 566-67, 111 SE. 505, 506 (1922). Thus, to clarify the Sate of our
law for futurejurorscons dering such adispute we hold that, in the absence of avaid waiver or other
contractud arrangement, dtering the naturd flow or drainage of surface water upon one sland such that
thewater causes damageto another party isnot “reasonable’” merdy because the person dtering theflow

of water sought to protect his or her own property and did not intend to harm any other party.

Theindant case providesan exampleof acommon disouteover sormwater. Water may
comefrom severd aress, each under the control of adifferent landowner. The best means of contralling
excessrun-off may not lie upon theland of the party most damaged by thewater. Efforts made by one
landowner to solve hisor her problems may exacerbate the problems of aneighbor. Because of the
Interconnected natureof thesedisputes, questionsof materid fact oftenexist withregardtolighility, asthey

dointheindant case. Becausewefind that Sgnificant questions of materid fact exist with respect to the
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lidbility of dl the named defendantsin this case, we reverse the judgment of the Circuit Court of Minerd

County, and remand this case for proceedings consistent with this opinion.

V.
CONCLUSION

For thereasons sated, thejudgment of the Circuit Court of Mineral County isreversed

and remanded for further proceedings consistent with this opinion.

Reversed and remanded.
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