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SYLLABUS

“A mation for summary judgment should be granted only whenit isclear that thereisno
genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto darify the gpplication
of the law.” Syllabus Point 3, Aetna Casualty and Surety Company v. Federal Insurance

Company of New York, 148 W. Va. 160, 133 S.E.2d 770 (1963).



Per Curiam:

Thisisan apped by JamesB. Jones, Eugene Jones, Mary Lou Maynard, Bobby Lee Jones
and Paul H. Jonesfrom asummary judgment entered by the Circuit Court of McDowel County inanaction
involving the estate of thair mother, Ochdl Jones. Onapped, the gppdlantsdam that therewere materid
questions of fact to betried a the timethe circuit court entered summary judgment, and that under the

circumstances, summary judgment was improper.

l.
FACTS
The partiesinthis proceeding are dl children of Bernie Jones, who wasin the grocery
business, and who accumulated as zesble estate during hislifetime. On hisdegth, heleft hiswife, Ochd
Jones, who wasthe parties mother, an edtate valued a over $2 million. Shortly after the degth of Bernie

Jones, Ochel Jones executed awill in which she divided her estate equally among her children.

Theevidenceshowsafter Ochd Jonesexecuted thiswill, her sons, Sydney andKyle, who
aretheappdlessinthe present proceeding, wereepedidly atentiveto her and asssed her with her &ffairs.
It 50 gopearsthat in 1989, shortly before her death, Ochd Jonesdecided to transfer her interestintwo
grocery gores, known as“Jones& Spry Nos. 4and 5,” to Sydney and Kyle. To accomplish this, she
transferred certain stock and associated red estate to them and loaned them for $236,000. Sheaso

executed the new will inwhich sheforgave any indebtedness outstanding a thetime of her desth owed by



her sons Sydney and Kyle. Therest of her estate she divided among her children, induding Sydney and
Kyle! Finaly, sheincluded in thewill aninterroremclause which, in effect, provided that if any

beneficiary challenged the will, that beneficiary’ sinterest under the will was forfeited.

Shortly after executing the new will, Ochd Joneswent to Horidawhere she suffered a
srokeand died on February 25, 1990. Following her degth, her will was admitted to probate beforethe
McDowe | County CommissononMarch 27, 1990, and Sydney and Kylequdlified as co-executors of
her estate. No beneficiary under thewill challenged the probate of thewill at that time or challenged the

appointment of Sydney and Kyle as co-executors.

Approximatdy ayeer later, in February 1991, after theinitial adminidration of the edtate
had been completed, Sydney and Kyle prepared to make distributions of property and money to the
beneficiariesunder thewill. Beforethe distributionswere made, the attorney for the estate expresdy
informed the beneficiaries, inwriting, that by cashing ditribution checksthey might wave any right to
challengethewill. Subsequently, distribution checks were sent to the beneficiaries, and certain
benefidaries who dected to receive speaificitemsof property inlieu of aportion of thelr cash entitlement,
weregiven the property which they had dected to take. Each beneficiary cashed the distribution check
which heor sherecaived, and al who dected to rece ve specific property acoepted that gpedific property.

Collectively, more than half amillion dollars in assets were distributed from the estate.

it gppearsthat, and the gopellantsin their brief acknowledge, that the trandfer of the stock and
associaed red edtate and the execution of the new will were, in effect, part of asngleoveral transaction.
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After they recaived thar digtributions, the gppedllants, James B. Jones, Eugene K. Jones,
Mary Lou Maynard, Bobby Lee Jonesand Paul H. Jones, on November 11, 1991, morethan 18 months
after the will was admitted to probate, ingtituted the present action. In their complaint and amended
complaint, they aleged that Sydney Jones and Kyle Jones hed usad undueinfluence to induce Ochel Jones
to makeher last will in December 1989. They dso clamed that Sydney and Kyle Jones had tortioudy
interfered with their expectancy interests(inthestore properties), that they had fraudulently acquiredthe
stores and associated real estate (the store properties), that they had tortioudy converted assets of the
edate, and that they had breached thair fiduciary duties. The gppe lantsa so sought an accounting of the
busnessactivitiesof thestore properties. Thecentrd focusof al their dlamswasthetransactionwhich
resulted in thetrandfer of the Jones & Spry Nos 4 and 5 assatsto Sydney and Kyle, and the execution of

the will which forgave the indebtedness which arose out of the transfer of the assets.

?The specific demands of the appellantsin their complaint, covering all the allegations are:
WHEREFORE, your plaintiffs respectfully pray asfollows:

1. Thet the defendants, Sydney L. Jonesand Kyle Jones, beremoved as
co-executors of the estate of Ochel Jones,

2. That theinstrument heretoforefiled asthe aleged Last Will and
Testament of Ochel Jones to probate be denied;

3. That thesadingrument heretoforefiled, purported to bethe Lagt Will
and Testament of Ochd Jones, deceased, be declared not to bethe Last
Will and Testament of Ochel Jones, deceased;

4. That the sde documents and deedsreferred to herein which were
executed on or about December 30, 1989 be declared null and void;

(continued...)



After consderable deve opment, the casewastried before ajury, but a the conduson of
thetrid, thecircuit court ordered anew trid on August 17, 1995. Asthe casewas being devel oped for
retrid, Sydney and Kyle Jones moved for summary judgment on the ground that the appellantswere
estopped from bringing their action by virtue of thefact thet they hed acoepted substantial distributionsfrom

theegtate. Thecircuit court of McDowell County took the motion under consideration, and onMay 30,

%(....continued)
5. That the defendantsaccount for dl busnessativities, incdluding gross
sdesand profitsof Jones& Spry Nos. 4 and 5 9ncethedesath of Bernie
Jones;

6. Dissolution of the corporate entity which became owner of theassets
and red estate of Jones& Spry Nos. 4 and 5 on or about December 30,
1989;

7. That any legd titleacquired by the defendants under the Last Will and
Testament of Ochel Jones be held by them in trust for these plaintiffs;

8. That the defendants be restrained and enjoined from making any

dispogtion of sad property, or any part thereof, to any person or persons
other than the plaintiffs;

9. That thein terrorem dauseinthe Will be dedlared and adjudged void
as against public policy;

10. That thiscourt makean immediate determination that the defendants
or thar bond company to be persondly responsblefor thar attorneysfees
and cogtsassociated with thair defense of thisaction, if any, and that the
estate not be assessed their fees and costs.

11. That the plaintiffsdemand judgment against the defendantsin the
amount of OneMillion Dallars($1,000,000.00) in actua damages, and
Five Million Dollars ($5,000,000.00) in punitive damages,

12. That theplaintiffsbeawarded their attorneys feesand cogtsof this
action.



2000, granted summary judgment. The drcuit court madeanumber of findings induding findingsthat the
gppellants had accepted subgtantia payments of bequests under thewill, that they had never offered to
returnany of thebenefitsreca vedtotheedtate, and that they accepted the benefitswith full knowledgethat

the legal effect of accepting the benefits was that they were barred from the bringing of their action.

Inthe present proceeding, the gppe lantsclaim that thecircuit court erred in holding that
they were estopped to chdlenge the validity of thewill and they also arguethat therewere materid issues
of fact in the case a the time the court entered summary judgment, and that under the circumstances,

summary judgment was improper.

.
STANDARD OF REVIEW
ThisCourt hasindicated that adrcuit court’ sentry of summary judgment isreviewed de
novo. Painter v. Peavy, 192 W. Va. 189, 451 SE.2d 755 (1994). The Court has also stated that:
“A mationfor summary judgment should begranted only whenitisdear thet thereisno genuineissue of
fact to betried and inquiry concerning the factsis not desirable to clarify the agpplication of the law.”
Syllabus Point 3, Aetna Casualty and Surety Company v. Federal 1nsurance Company of New

York, 148 W. Va. 160, 133 S.E.2d 770 (1963).



DISCUSSION

ThisCourt hasgated that: “Thegenerd rulewith regard to acceptance of benefits under
awill isthat abeneficiary who accepts such benefitsisbound to accept the whole contents of that will and
isestopped to chdlengeitsvaidity.” Tennant v. Satterfield, 158 W. Va 917, 921, 216 S.E.2d 229,
231-2 (1975); seealso, Moorev. Harper, 27 W. Va 362 (1886). Thisrule, whichis sometimes
referred to asthe * doctrine of election,” isthe law in at least 34 other jurisdictions. See Randy R.
Koenders, Annotation, Estoppel to Contest Will or Attack its Validity by Acceptance of Benefits

Thereunder, 78 ALR 4th 90, 101-04 (1990).

Although thereare exceptionsto thisrule, those exceptions require thet abendficiary ether
initidly refuseto engagein an act which consummeates acceptance or return the property accepted prior

to bringing an action challenging the will 2

Inthepresant case, the undigouted evidence showsthet before the gppd lantsindtituted tharr

action, assetsfrom the estate of Ochd Joneswere transmitted to each of the gppelants and that each of

¥n Tennant v. Satterfield, supra, the Court indicated that the fact that a beneficiary received
adigribution check, but did not cash it, could not be congdered an “ acceptance” and did not estop the
benefidary from chdlenging thewill. Further, the Court cited, with gpprovd, casesfrom other jurisdictions
which have held that no estoppd occurswhereabeneficiary wasunaware of factorswhich later gaverise
toawill contest when hereturned property accepted after learning of thefactors, but before he brought
his contest.



the gppdlants accepted the assatswhich weretranamitted. For ingtance, Mary Lou Maynard accepted
Ochd Jones house, a$5,000 advance, and jewdry vaued a over $5,000. Shedso accepted and cashed
acheck for $27,947.46. Bobby Jonesaccepted and cashed acheck for $108,250, and he participated
inthedistribution of certainitemsof Ochd Jones persond property. Paul H. Jones accepted various
shares of stock and cashed acheck for $110,000. James B. Jonesreceived and accepted Ochel Jones
motor home, certainloansreceivable, and cashed acheck for $66,861.10. Eugene K. Jonesaccepted
Ochel Jones housein Horida, withdl of its contents, apromissory note worth $2,000, and acheck for
$53,479.51 which hecashed. Theevidencedso showsthet a no point did any of theappdlantsever offer

to return, or attempt to return, any of the property which they received from the estate.

ThisCourt believesthat thiscasedearly falswithinthe* doctrine of dection” and thet the
trid court properly conduded thet the gppelants, by acoepting benefitsunder thewill of Ochd Jones, and

by failing to return those benefits prior to bringing their action, were estopped from challenging the wil

The Court notesthat the gppdlants make various arguments asto why they should not be
deemed to be estopped from challenging thewill. For instance, they claim that they did not havefull
knowledge of what had occurred with the estate, and that conssquently, they should not be estopped from
chdlenging thewill. Whilethey may not have had full knowledge of the facts at the time every event
occurred, by thetimethey brought thair action, they werefully awarethat Ochd Joneshad sold thetwo
grocery sores, and that under her will, shehad forgiven thedebt obligation arisng out of thesdle. Infact,

inthar brief, thegopdlantsgate: “Moreover, the Fantiffs[the gopdlants madeit knownto the Defendants
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[Sydney and Kyl€] from thetimethewill wasread that they contested the circumatances under which the
will was drafted and the sle of the Soreswas conducted.” Further, it gppearsthat the principd evidence
whichthey proposedtointroduceto show that Kyleand Sydney had used undueinfluenceor had engaged
inimproper conduct to procure the execution of the will wastheir own testimony relating to their own
observaionsof thebehavior of Sydney and Kyletoward their mother—and these obsarvationsweremade
beforethe degth of their mother and before they acoepted benefitsunder thewill. Findly, they potentialy
could haveresurrected their daims by returning the benefits received under the will before bringing their
action. They, nonetheless, e ected to accept and retain the benefits, even after they had beenwarned, in
writing, by theattorney for the estate thet acceptance of benfits could potentialy bar any actionwhich they

might elect to bring.*

Ladly, the Court notesthat the gppe lantsdam that their acoeptance of benefitsunder the
will should not bar their daimsfor tortiousinterferencewith their expectancy interests, converson and o

forth.

In Syllabus Point 1 of Tolley v. Poteet, 62 W. Va. 231, 57 S.E. 811 (1907), this Court

reiterated arulelong-esablishedinWes Virginia, aswell asinVirginiaand England. Thet SyllabusPoint

*The Court notesthat one of the appellantsendorsed his check with the notation “ deposit only
under protest.” Courtswhich have addressad the“ under protest” Stuation have said that merdly expressng
aprotest, without returning benefits, does not prevent estoppel from arising. Randy R. Koenders,
Annotation, Estoppel to Contest Will or Attack its Validity by Acceptance of Benefits
Thereunder, 78 ALR 4th 90, 134 (1990).



datesthat: “ One entitled to any benefit under awill or other instrument mug, if he clamsthat benefit,
abandon every right and interest the assartion of whichwould defeat even partialy any of theprovisons
of that instrument.” See also, Rau v. Krepps, 101 W. Va. 344, 133 S.E. 508 (1926); Upshaw v.
Upshaw, 2 Hening & Munford 381, 2 Va. 461 (1808); and Streatfield v. Sreatfield, 23 Eng.

Reprints 724 (1736).

An examination of these authoritiesindicates that aplaintiff etopped from chdlenging a
benefit conferred upon a defendant under adocument is aso precluded from chalenging or raising an

outside transaction which might upset the benefit conferred under the document.

Inthe present case, the Court notes that the benefit recelved by Sydney and Kyle Jones,
which the appellants are challenging, isthetransfer of the store properties and forgiveness of the
Indebtednesswhich aroseout of the* sd€’ of thestore properties. Under theauthoritiescited, the Court
bdievesthegppdlantsarepreduded from chdlenging not only thewill provisonforgiving theindebtedness

but also any part or aspect of the transaction which gave rise to that indebtedness.

Given theevidence presanted, this Court bdievesthe drcuit court properly found thet there

wasno question of materid fact that the gppd lantsdid in fact acoept didributionsunder thewill and faled



to return those digtributions prior to bringing the present action. Inlight of this, thetrid court properly

concluded that the appellants were estopped from bringing their action.®

For the reesons sated, thejudgment of the Circuit Court of McDowel County isaffirmed.

Affirmed.

The Court notesthat the dircuit court did not invokethein terrorem dausein thewill to deprive
the gppdlants of the benefitswhich they have dreedy recaived under thewill. Thecoourt, infact, Sated thet:
“Itistheintent of the Court to permit Defendantsto proceed with the orderly settlement of the Edtate. .
.." Whileit appearsthat certain issues reating to the in terrorem clause might not be barred by the
acceptance of bendfits sncethe dausewas not usad to the detriment of the gppellants, the Court believes
that it is unnecessary to examine those issues.
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