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The Opinion of the Court was delivered PER CURIAM.
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SYLLABUSBY THE COURT

1. “Thecharacter and purpose of the eesement acquired by prescriptionisdetermined by
the use made of it during the prescriptive period.” Syl. Pt. 3, Burnsv. Goff, 164 W. Va. 301, 262

S.E.2d 772 (1980).

2. “ThisCourt reviewsthedrcuit court'sfina order and ultimate digposition under anabuse
of discretion standard. Wereview challengesto findings of fact under aclearly erroneous stlandard;
conclusionsof law arereviewed denovo.” Syl. Pt. 4, Burgessv. Porterfield, 196 W. Va. 178, 469

S.E.2d 114 (1996).

3. “Theopen, continuousand uninterrupted use of aroad over thelands of another, under
bonafidedam of right, and without objection fromthe owner, for aperiod of tenyears, createsintheuser
of such road aright by prescription to the continued use thereof.” Syl. Pt. 1, in part, Holland v.

Flanagan, 139 W. Va. 884, 81 S.E.2d 908 (1954).

4. “Theburden of proving an eesement resson the party daming suchright and must be
established by clear and convincing proof.” Syl. Pt. 1, Berkeley Development Corp. v. HutZer, 159

W. Va. 844, 229 S.E.2d 732 (1976).



5. “Toedablish an easament by prescription there must be continuous and uninterrupted
use or enjoyment for a least tenyears, identity of the thing enjoyed, and aclam of right adverseto the
owner of theland, known to and acquiesced in by him; but if the useis by permisson of the owner, an
easement isnot created by such use” Syl. Pt. 1 Town of Paden City v. Fdton, 136 W. Va. 127, 66

S.E.2d 280 (1951).



Per Curiam:

Thisisan goped by Mr. Paul R. Brown, .., (hereinfter “ Appellant”) from aduly 9, 1999,
order of theCircuit Court of Greenbrier County finding that Grist Lumber, Inc., (hereinafter “ Appelleg’ or
“Grig Lumber”) wasentitled to aprescriptive easement for timbering purposes across property owned by
the Appellant and an April 12, 2000, order setting forth the width of such easement. The Appellant
contendsthat thelower court erredin granting the prescri ptive easement for timbering purposesbecause
Grig Lumber falled to establish theuse of the easement for timbering purpasesduring any ten-year period.
The Appd lant further contends that the use of the easement for timbering purposes with the express
permisson of the Appdlant’ spredecessor intitle cannot provide the bassfor a prescriptive eesement for
timbering purposes. The Appdlant dso maintainsthat the lower court erred in its determination of the

width of the prescriptive easement.

Upon review of the briefs, arguments of counsel, and the record, we reverse the lower
court’ s conclusion that the easement may be used for timbering purposes, affirm thelower court’s
conclusion regarding the width of the easement, and remand for entry of an order consstent withthis

opinion.

I. Facts and Procedural History



The Appdlant purchasad property in Greenbrier County, West Virginia, on September 29,
1997 Grigt Lumber purchased adjoining property?onMay 11, 1998. Grist Lumber’ sproperty had been
owned since 1911 by its predecessorsin title, the Coiner family.? Grist Lumber maintained that an
easement existed over the Appellant’ sproperty, connecting Grist Lumber’ sproperty to Rader Valey
Roed, and had been usad continuoudly by the Coiner family snce1911. Uponitspurcheseof the property
IN 1998, Grigt Lumber planned to utilize the easement to removetimber fromits property. The Appdlant

denied access to the easement and placed alocked gate across the easement on July 23, 1998.

On September 4, 1998, Grigt Lumber filed an action inthe lower court seeking damages
and injunctiverdief againg the Appedlant. Grist Lumber asserted that the Coiner family had used the
easament inan open, natorious, and continuous manner for morethanten years, esablishing aprescriptive
easement. Grist Lumber further asserted that the easement had been used to transport lumber during the
prescriptive period, thusjustifying afinding by thelower court that Grist Lumber wasentitled to usethe

easement for that purpose.

The Appellant’ s property consists of approximately 180 acres.
’Grist Lumber’ s property consists of approximately 162 acres.

*The Coiner family resided in ahome on the property until Mr. Coiner’s death in 1940.
Subsequent to hisdeeth, no one resded in the home, and the Coiner rdatives vigited the property onan
occasond bass. Thelower court found that * theroadway wasused for vehicular traffic fromtheearly to
mid-1940'sto the present, although sometimesusewassporadic.” Thelower court further found that
“during theaforesaid period, a times, the condition of theroadway deteriorated and fdll into various Sates
of disrepair.”



Grigt Lumber spedificaly relied upon two documents, dated 1982 and 1985, sgned by the
Appdlant’ sfather, dso his predecessor intitle. These documentswere both entitled “ Right of Way
Understanding.” The 1982 document, Signed by Paul Brown, S, the Appellant’ sfather and predecessor
intitle, provided that Plum Creek, Inc., could make permanent improvements to the easement “for the
purpose of removing timber products’ from the Coiner property from October 28, 1982, through
November 1, 1984, “or sooner if the operation iscompleted prior to November 1, 1984.” The 1985
document, again Sgned by Mr. Brown, S, provided that TODCO Wood Products could make permanent
Improvementsto the easement “for the purpose of removing timber products’ from the Coiner property
from April 26, 1985, through December 1, 1986. Both instances of upgradesto the easement for the
purposeof timber remova werecompleted a theexpenseof Paul Brown, S, the Appd lant’ s predecessor

intitle.

Thelower court granted temporary injunctive rlief on October 28, 1998, and held that
Grist Lumber enjoyed aprescriptive easement for timbering purposes. Thelower court explained as
follows:

[Grigt Lumber] hasshown by clear and convincing evidencethat therehasbeen
open, continuous and uninterrupted use of theroadway over [Brown'’ 5] lands, under a
bonafideclam of title. . . for aperiod in excess of ten years. That the use aforesaid
created an easement by prescription along the aforesaid roadway.

That during that period, on at least two occasions, the property had beentimbered
and theroadway had been used for removing timber. Additiondly, the Court findsthet at
one time, there was a sawmill on the real estate of [Grist Lumber].



By order dated July 9, 1999, the lower court granted permanent injunctiverelief after an evidentiary
hearing. The lower court explained as follows in its very thorough findings of fact:

[Brown'g] father, dso his predecessor in title, acknowledged the exisence of a
right-of-way across hislandsin agreements executed in 1982 and 1985 which provided,
among other things, that the roadway would be improved at the expense of [Grist
Lumber’g] predecessorsin title, and that theimprovements to the roadway would be
permanent in nature.

That intheperiod of theownership of [Grist Lumber’ §| predecessorsintitle, there
isevidencethat the dominant tenancy, which the prescriptive easement serves, was used
for farming, resdentid, recreationd, agriculturd purposes, and, at least ontwo occasons,
for commercia timber harvest.

In the conclusions of law in the July 9, 1999, order, the lower court held, in pertinent part, as follows:

[Grigt Lumber] hasdemongtrated by clear and convincing evidencethat froma

period & least asearly asthe 1930's, and perhaps asfar back as 1909, [Grist Lumber’ s

predecessorsin title used the roadway crossing the lands of the [Appellant], or his

predecessors in title, as the sole means of ingress to and egress from their property.
TheCourt findsthat [Grist Lumber] hasshown by dear and convincing evidence

that there has been open, continuous and uninterrupted use of the roadway over [the

Appellant’ 5] lands, under a bona fide claim of title, for a period in excess of ten years
[ T]he character and purpose of the easement acquired by prescription as

determined by theusemadeof it during the prescriptive period issufficient to etablish the

followinguses farming, vehicular travel , resdentia, recregtion, and timber harvestingand

removd, aslong asit doesnot interferewith the Brown property and it doesnot unduly
burden it.

By order dated April 12, 2000, the lower court established that the easement would,
generdly, betwe vefeat wide, “together with such additiond pace on either Sde asisnecessary for [out-
grading,] regular repair and maintenance.” Theturnswould be fourteen feet wide, except for two turns

whichwould betwenty feet wide each. Thewidth of theright of way would bethirty feet at itspoint of
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intersection with Rader Vadley Road. Thelower court based its conclusions regarding the appropriate
width of the easement upon aerid photographs of the easement, taken both before and after the 1982 and
1985 permanent improvements effected at the expense of the owner of the sarvient estate, Paul Brown,

S

TheAppdlant gpped ed to thisCourt, contending thet the prescri ptive eesement cannot be
used for removd of timber Sncethe*character and purpose of the easement acquired by prescriptionis
determined by the use made of it during the prescriptive period.” Syl. Pt. 3, Burnsv. Goff, 164 W. Va
301, 262 S.E.2d 772 (1980); Clain-Sefandlli v. Thompson, 199 W. Va. 255, 258, 412 S.E.2d 253,
__(1991). TheAppdlant’ salegationsof error, discussed in detall bel ow, center upon the contention
that the record reflectsthat the road was not used for the purpose of trangporting timber, except during the
confinesof theexpressagreements of 1982 and 1985, with the express permission of the Appdllant’s
predecessor intitle. The Appd lant arguesthat thesetwo ingtances, permissvein nature, areinsufficient
to judtify thelower court’ slega concluson that Grist Lumber isentitled to aprescriptive easement for
timbering purposes. The Appd lant further contendsthat theexisenceof asawmill onthe Coiner property

in the 1920's is insufficient to justify the lower court’s conclusions.

I1. Standard of Review
In syllabus point four of Burgessv. Porterfield, 196 W. Va. 178, 469 S.E.2d 114
(1996), thisCourt st forth thefollowing standard of review: “ThisCourt reviewsthecircuit court'sfina

order and ultimate digpogition under an abuse of discretion dandard. Wereview chalengesto findingsof
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fact under adearly erroneocus Sandard; condusionsof law arereviewed denovo.” Inour review of this
matter, we accept the lower court’ sfindings of fact, based upon essentidly undisputed facts, and detect
no bagsfor reversd of suchfindingsof fact. Inour examination of thelower court’ sconclusonsof law

based upon those facts, however, we employ a de novo standard of review.

[11. The Appellant’s Allegations of Error

The Appdlant doesnot digoute thelower court’ scondusion that Grist Lumber presented
sufficient evidenceto esteblishitsentitiement to aprescriptive easement over the Appdlant's property. In
that regard, the record clearly indicates that the easement across the servient estate had been used
continuoudy by the dominant estate Snce 1911. Asthis Court acknowledged syllabus point one, in part,
of Holland v. Flanagan, 139 W. Va. 884, 81 S.E.2d 908 (1954), “[t]he open, continuous and
uninterrupted use of aroad over thelandsof another, under bonafide dam of right, and without objection
fromthe owner, for aperiod of ten years, createsin the user of such road aright by prescriptionto the

continued use thereof.”

Theprincipa point of error dleged by the Appdlant isthe lower court'sruling regarding
the nature of the use of the easement to which the dominant estateisentitied. Specificaly, the Appd lant
contendsthat Grist Lumber failed to establish that it was entitled to use the prescriptive easement for

timbering purposes. The Appdlant assartsthat the use made of the easement during the prescriptive
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period* did not ind udetimbering, with the exoeption of thetwo limited instances, discussed above, inwhich
timber wasremoved from the Coiner property with the permission of the Appd lant's predecessor intitle
and under express agreementswith precisetermination dates. The Appelant contendsthat permissonto

use the easement for timbering was rescinded at the conclusion of each of the two agreement periods.

TheAppdlant further assertsthat therecord indicatesthat the Coiner family maintaineda
savmill onthe dominant etateonly for alimitedtimeinthe1920's. Thereisscant evidenceregarding the
degreeto which the easement was utilized to haul timber or the degreeto which the sawmill wasusad for
commerdid sdesof timber. Mr. Marshdl Bryant tetified that he helped hisfather ddiver asavmill tothe

Coiner property by ateam of horses via another road, Burns Creek Road, in the early 1920's.”

Based upon thetwo ingtances of timber remova pursuant to the agreements of 1982 and

1985, aswd| as evidence concerning the exigence of asawmill onthe Coiner property inthe 1920's, the

‘Interegtingly, the Appdlant intimates that the ten-year “prescriptive period” for purposes of
determining Grist Lumber'sentitlement to the prescriptive easement could be consdered 1911 t0 1921,
thetenyearsimmediatdy following the Coiners purchase of the property and thetimeduringwhichtheuse
of theroad wasinitiated. No timbering took place on the property during that ten-year period. Grist
L umber assartsthat the prescriptive period during which theeasement was crested was actua ly from 1911
to the present, contending that the“ prescriptive period” isnat legdly limited to any particular tenryear goan,
but rather indludesdl yearsof usagewithaminimum of tenyears. Thelaw of thisgateisin accord with
the conception advanced by Grigt Lumber; wherean action seeking designation of aprescriptive easament
isbrought, apreciseten-year period withinan extensve history of usedoesnot haveto beassarted, aslong
asthe usage has been conducted continuoudy for at leest ten years. The entire history of the usage, as
presented in evidence, must be evaluated to determine the character and scope of the prescriptive
easement.

*Burns Creek Road apparently became an abandoned state highway in 1991.
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lower court arrived a thelegd conclusion that such evidencejudtified adetermination thet the prescriptive
easement should indlude use of the easement for timbering purposes. Upon gppdlate review, weregard
that determination asalegd concluson based upon the essentidly undisputed facts. Our review of that

legal conclusion is therefore de novo.

V. Analysis

ThisCourt' sandyssmug indudetherecognitionthat “ [t heburden of proving anessament
rests on the party daming such right and must be established by clear and convincing proof.” Syl. Pt. 1,
Berkeley Development Corp. v. Hutzler, 159 W. Va. 844, 229 S.E.2d 732 (1976). We aso
predicate our examingtion upon the established legd gandard thet the higtoricd use of the essement defines
the prospective use of the easement. The partiesagreethat “the character and purpose of the easement
acquired by prescription is determined by the use made of it during the prescriptive period.” Syl. Pt 3,
Burns 164W.Vaa __ ,262SE2da___ (1980); Inother words, “[t]he use of theland definesthe
parameters of the easement.” Wheeling Samping v. Warwood Land, 186 W. Va. 255, 258, 412
SE2d253, __ (1991). Thescopeof theright acquired by prescription “will be commensurate with and
measured by theuse”’ that origindly gave riseto the easement. Shock v. Lumber Co., 107 W. Va. 259,

262,148 SE.2d 73, (1929).

InBurns, forinstance, adriveway had been used during the prescriptive period for ingress
and egress. Subsequent use of the driveway for commercia purposeswas precluded based uponthe

concept that commercid usage would condtitute “achangein the character of [its] use” 164 W. Va a



305, 262 S.E.2d at 775. InSaggersv. Hines, 87 W. Va. 65, 104 S.E. 768 (1920), this Court ruled
that despite occasond use of the easement for timbering during the prescriptive period, thetimbering usage
had not been sufficient to establish a prescriptive easement for timbering purposes. The Court explained:
“Itiswell settled that away acquired by prescription hasitslimitations. If acquired for one purposs, it
cannot be broadened or diverted to another; and its character and extent are ascertainable and

determinable by the use made of it during the period of prescription.” Id.at ___, 104 SE2dat __ .

Inthe present case, the record reflects very infrequent incidents of use of theroad for
timbering from 1911 to the placement of the gate acrossthe easament in 1998. Thereisno evidencethat
the usage of theroad for timber remova continued in an uninterrupted fashion for any tenyear period. The
only well-documented instances of usagefor timber remova occurred in 1982 and 1985 whereexpress
permisson by the Appdlant's predecessor in titlewas granted for timbering usefor alimited period of time.
Thisconcept of permissonisggnificant in examinaion of issuesrdating to presoriptive eesements because
established precedent dictatesthat agrant of permission by the owner of the servient edtate defeetsthe
concept of aprescriptive easement. Asthis Court noted in syllabus point one of Town of Paden City
v. Fdton, 136 W. Va 127, 66 S.E.2d 280 (1951), “[t] o establish an easement by prescription theremust
be continuous and uninterrupted use or enjoyment for & least ten years, identity of the thing enjoyed, and
adamof right adverseto the owner of theland, knownto and acquiesced in by him; but if theuseisby
permisson of the owner, an easement isnot created by such use” Seealso Conley v. Conley, 168 W.
Va 500, 285 S.E.2d 140 (1981). Thus, aprescriptive easement does not arise when the owner of the

sarvient esatehas granted permisson for such use. Syl. Pt. 4, Carr v. Congable, 196 W. Va 276, 470
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S.E.2d 408 (1996). In Jamison v. Waldeck United Methodist Church, 191 W. Va. 288, 45
S.E.2d 229 (1994), this Court encountered astuation in which property ownersbrought suit claminga
prescriptive easement over achurch’ sneighboring property, and the Court explained: “Weagreewiththe
Churchthat itiswel established thet if aproperty owner grantssomeone permissonto useapieceof land
for aparticular purpose, a precriptive eesement cannot be created during thetimetheland isso used.”

191W.Va a___, 45SE.2d at 233.

V. Conclusion

In the case sub judice, we conclude that the essentidly undisputed facts do not judtify the
lower court'slegal condusion that the easement may be used by Grigt Lumber for timbering purposes. The
useof the easament in an open, continuous, and uninterrupted manner for aminimum of ten years properly
established aprescriptive easement infavor of the owner of the dominant esate. The character and extent
of such easement, however, must belimited to the use made of the easement during that open, continuous,
and uninterrupted period, at leadt ten yearsin duration. Theisolated ingances of timbering, asevidenced
by therecord of thiscase, conditute an exception to the ordinary use of theeasement for ingressand egress
and should nat be employed asafoundation for framing the parameters of the eesement prospectively. This
condusionisparticularly inescgpablewherethetwo predominant instancesof timbering occurred withthe

permission of the Appellant’s predecessor intitle.
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Based upontheforegoing andyss, wereversethelower court'slegd condusontha Grigt
Lumber isentitled to utilize the easement for timbering purposes. On the contrary, we hold that the
gporadic use of the easement for remova of timber, particularly in light of thefact that such usewaswith
the express permission of the Appdlant’ s predecessor intitle asthe owner of the sarvient estate, does not
judtify thecondusion thet the eesement should be utilized for purposes other thaningressand egress® Thus,

the prospective use of the easement by the owner of the dominant estate shall be limited to such usage.

The Appd lant dso challengesthelower court’ s establishment of thewidth of theroad,
contending that the historical use of the roadway does not support such aconcluson. The lower court
performed extensve andyss regarding the width of the road, and we do not reverse the lower court’s
findingsof fact asdearly erroneous. During thehistory of usage, the road was permanently widened and
improved twiceat the expense of the owner of the servient estate. Whiletheusefor timbering purposes
waslimited to two temporary periods, asdiscussad above, theimprovementsto the road were desgnated
aspemanentinnaiure. Thetimbering usagewasto ceasea the condusion of theterms of the agreaments
theimprovementswereto remain. Therefore, we agree with thelegal conclusonsof thelower court

regarding the width of the easement and do not disturb the lower court’s determinations in that regard.

MWenotethat Grist Lumber did not assert the right to use of the easement by necessity. If it hed
assarted and proven such right, theissue of historic use of the easement would not be ahindrancetoits
proposed timbering usage and would permit full exploitation and enjoyment. Wheretheeasementis
assrted through prescription, however, the essence of the matter isthe historic use of the essament. Future
use must be in consonance with historic use.
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Affirmed in part; reversed in part, and remanded with directions.
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