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Asthe mgority notesin footnote 8, supra, thereisagreat “potentid for inequity inherent
inthecurrent gatutory scheme.” Nonethd ess, themgority goeson to deny the petitioner rdief by making

use of our current, inequitable statutory scheme.

Hra | dissgreewith themgority’ sinterpretation of the duty of the Court of Clamstore-
docket the petitioner’ sclaim, for that portion of the award in excessof theinsurance coverage. Asthe
mgority notes Ms. McLaughlinwasabletofilesuitintheordinary courtsof thisstate by virtueof W. Va
Code 8§ 29-12-1, et seg., but her recovery waslimited to $1,000,000. Intheinstant case, she seeks
another opportunity to ask the sateto provide her the rest of her award, which shearguesisa separate

clam that the Court of Clams must consider.

Asthemgority pointsout, the Court of Clamswas created to determinewhether or not
the state might have a“mora obligation” to compensate an injured party, even though the state would

otherwise enjoy Satutory immunity from suit. Asaformer Presdent of theWest VirginiaState Senate, |



gppointed judgesto the Court of Claims, withthe undergtanding that the membersof that court had aduty
to find such mord obligationswhen thefactsof aparticular case demanded it. The question the Court of
Clamsmust ask isnat, “how much canweafford to pay?’ but rather “ do we haveamord obligationto

thisinjured party?’

Intheingtant case, ajury of Wes Virginiacitizens determined that Ms McLaughlinwas
entitled to $16,000,000 in damages. Aswe have stated before, “thejuror isanintegral part of our
democratic ided, representing the conscience of the community.” Robertsv. Sevens Clinic Hospital,
Inc., 176 W. Va 492, 513, 345 S.E.2d 791, 813 (1986) (McGraw, J., dissenting). If thejury isthe
conscience of the community, who better to provide guidance asto what isand what isnot amoral

obligation?

Theenadling datute setsforth the generd powersaf the Court of Clams “The court shal,
inaccordancewiththisarticle, congder damswhich, but for the condtitutional immunity of the Statefrom
auit, or for some gatutory redtrictions, inhibitions or limitations, could be maintained in the regular courts
of theState....” W.Va Code§14-2-12 (1977). Becauseof thelimitsof the sate sliability insurance,
we have acase where the Sate was not immune, up to thefirgt $1,000,000, and then the ate “regained”

its sovereign immunity for every dollar thereafter.

Essentidly, the $15,000,000 of thejury verdict shedid not recelve has become aseparate
damagang thedate. With regpect to thisamount, heisin the same position any other daimant isinwho

isunable, for whatever reason, to makeadam under W. Va Code 8. 29-12-1 & seg. Thus| would find



that Ms McLaughlinindeed hasadam thet, “ but for the condtitutional immunity of the Statefrom it . .
. could bemaintained intheregular courtsof the State,” and as such, should be examined by the Court of

Clams.

| have additional concerns about this opinion, however. While the outcome of this
particular caseturned upon the duty of the Court of Clamsto re-docket thisdam, thered issueinthiscase
istheimmunity of thegatefrom auit. | bdievethe Court rgected an invitation to re-examine our Soveragn

immunity” jurisprudence.

Ms. McLaughlin won ajury verdict in excess of $16,000,000 because of her serious

injuries, and her lifelong need for medical care. Dueto the cost of medical care, especidly for those

There are varying theories over the source of this concept:

Theoriginsaof Soveragnimmunity remain douded. Somemantainthet it
began with the persond prerogetives of theKing of England. AsJudtice
Traynor explained, Inthefeuda sructurethelord of themanor wasnot
ubject tosuitinhisown courts. Theking, thehighest feudd lord, enjoyed
the same protection: no court was above him. Before the Sixteanth century
thisright of thekingwaspurdy persona. Only out of sxteenth century
metaphysica concepts of the nature of the state did the king' s persond
prerogative become the sovereign immunity of the state.

Othersbdievethat sovereignimmunity probebly haditsoriginintheold
theory that sovereignty wasinherentinthe crown, and thet theking could
do no wrong, and hence could not be sued.

Kelley H. Armitage, It's Good to Be King (At Least it Used to Be and Could Be Again): A
Textualist View of Sovereign Immunity, 29 Stetson L. Rev. 599, 601-02 (2000) (footnotes and
internal quotations omitted).



uUffering permanent injury, itisnot uncommon for accident victimsto susain millionsand millionsof dollars
indamages. However, becauseof the condtitutiond artifact of stateimmunity fromsuit,>Ms. McLaughlin
wasleft with only 1/16th the compensation ajury thought shedeserved. Asl have mentioned before, this
systemishbesat with problems, chief among them that the Sate actuadly benefitsfrom alack of insurance
coverage:

A mgor problem with thissystem isthat, because activity that is“not

covered” by insuranceisimmune, the system inadvertently crestesan

incentive for the state’ sinsurers and their lawyersto argue at every

opportunity that agiven activity isnot covered by any insurance. This

sentiment, which isthe perverse opposite of the desires of anormal

insured party who wants maximum coveragein an accdent, runscounter

to the god s of risk spreading and protection from catastrophic loss that
our law has come to favor:

Ayersman v. West Virginia Div. of Environmental Protection W. Va , , 542

S.E.2d 58, 62 (2000) (per curiam) (McGraw, J., concurring).

| agreethat the gate should beimmune from suit for its true decison-making duties, and
thet the possble availability of insurance coverage should not diminate thet immunity. Whenthedate acts
asapolicy meker, itis, arguably, just manifesting thewill of amgority of thepeople. If theLegidature

raisesthespeed limit from 55to 70, it isredly the people, acting asademocracy, that raised the limit.

For athorough overview of thehistory of sovereignimmunity in Anglo-American jurisprudence,
see Louis L. Jaffe, 1 Suits Against Governments and Officers: Sovereign Immunity, 77 Harv.
L. Rev. 1 (1963).



Becauseamgority of our citizens, acting through thelr representatives, choseto rasethelimit, it cannot
be*“negligent” to have doneso. To find otherwise could cripple any government function. In oneof our
leading cases on this subject, Justice Albright explained this dilemma:

In short, it isdeceptively inviting to conclude that no common-law
immunities goply which arenot expresdy set out inthe State sinsurance
policies and that aprivateaction should thereforeliefor the breach of any
duty by any agency or indrumentdlity of the State. Under that andlysis,in
the absence of immunities and other defenses uniqueto the statusof a
progpective defendant asan indrument of government, aprivate suit might
lieagaingt the L egidature--if not legidators--for any number of real or
imagined deficienciesin legidation, gopropriations, or other actions, or
agang the courts--if not thejudgesand other quas-judicid officers-for
any negligencedlegedinthejudicid processesand againg avariety of
publicoffices agendies, or indrumentalities, solong asthedleged wrong
iscovered by insurance and not expressy excluded by the terms of the
policy or policies.

Parkulo v. West Virginia Board of Probation and Parole, 199 W. Va. 161, 170, 483 S.E.2d

507, 516 (1996).

However, whenthegaeisnot producingthewill of the people, but issmply acting, asany
private party would act, the immunity makesless sense. When the state or one of itssubdivisonsis
unloading asteamroller (Whitev. Berryman, 187 W. Va. 323, 418 S[E.2d 917 (1992)), failing to
maintain an devator (Pittsburgh Elevator v. W. Va. Board of Regents, 172 W. Va. 743, 310 SE.2d
675 (1983)), or parking apolice car in thein middle of the road over the crest of ahill (Westfall v. City
of Dunbar, 205W. Va 246, 517 SE.2d 479 (1999)), it makeslittle senseto tregt the state differently

than any private individual.



In each of those cases, the plaintiff was able to recover based upon the “insurance
exception” in our law. We have made many other such exceptions to sovereign immunity:

Nevertheess, over the yearsthis Court has carved exceptions from the
prohibition againg sLing the Sate. “Thefadd absolutenessof Section 35
.. hasnat prevented this Court from recognizing severd contextsinwhich
litigation may go forward even though the State government--and
ometimes, even, the State treasury--could be serioudy affected by the
outcome of thelitigation.” Gribbenv. Kirk, 195W. Va. 488, 493, 466
SE.2d 147,152 (1995). The=exceptionsindudeinjunctionstoresran
or require State officersto perform ministerid duties, C& ORy Co. v.
Miller, Auditor, 19 W. Va 408 (1882), aff'd, 114 U.S. 176, 5 S.Ct.
813, 29 L.Ed. 121 (1885); suits against State officers acting or
threatening to act, under alegedly uncongtitutiond datutes, Blue Jacket
Consol. Copper. v. Sherr, 50 W. Va. 533, 40 SE. 514 (1901);
recognition of amora obligation by the State, Sateexrd. Davis Trust
Co.v. Sms, 130 W. Va. 623, 46 S.E.2d 90 (1947); counterclaims
growing out of transactionswherein the State indtitutes actionsat law
against a citizen, Sate v. Ruthbell Coal Co., 133 W. Va. 319, 56
S.E.2d 549 (1949); suits for declaratory judgment, Douglass v.
Koontz, 137 W. Va. 345, 71 S.E.2d 319 (1952); mandamusrdief to
require the State Road Commission to ingtitute proper condemnation
proceedings upon the taking or damaging of land for public purposes,
Sewart v. Sate Road Commission of West Virginia, 117 W. Va.
352,185 SE. 567(1936); suitsdleging liability arisgngfromthe State's
performance of proprietary functions, Ward v. County Court of
Raleigh County, 141 W. Va. 730, 93 SE.2d 44 (1956); suitsaganst
quasi-public corporationswhich have no taxing power or dependency
upon the State for financia support, Hope Natural Gas v. West
Virginia Turn. Com'n, 143 W. Va. 913, 105 S.E.2d 630 (1958);
mandamus relief to compel State officers, who have acted arbitrarily,
capricioudy or outsdethelaw, to performtheir lawful duties, Sateex
rel. Ritchiev. Triplett, 160 W. Va. 599, 236 S.E.2d 474 (1977);
suitsinwhich condtitutiond immunity issuperseded by federd law, Kerns
v. Bucklew, 178 W. Va. 68, 357 S.E.2d 750 (1987); suitsthat seek
recovery under and up to the limits of the State’' sliability insurance
coverage, Pittsburgh Elevator v. W. Va. Bd. of Regents, 172 W.
Va 743, 310 SE.2d 675 (1983); and suitsby state employees seeking
an award of back wageswhich is prospectivein nature, Gribben v.
Kirk, 195 W. Va. 488, 466 S.E.2d 147 (1995).

University of West Virginia Bd. of Trustees ex rel. West Virginia University v. Graf,



205 W. Va. 118, 122-23, 516 S.E.2d 741, 745-46 (1998)(per curiam). Thislist suggeststhat the
exceptionsmay beintheprocessof swalowingtherule. Asmy colleaguestated in hisdissant tothesame
cas= “ Someday, | think, anumber of thormy sovereignimmunity issuesshould and will bemorethoroughly
addressed by thisCourt. My senseisthat our sovereign immunity jurigorudence has cometo be-from a
theoretica or academic perspective--fairly confused.” Id. 205W. Va at 124,516 SE.2d 741 at 747

(Starcher, J., dissenting).

Because the mgority failed to ether addressthis confusion, or, in the dternative, require

the Court of Claims to reconsider the merits of Ms. McLaughlin’s claim, | must respectfully dissent.



