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The Opinion of the Court was delivered PER CURIAM.

CHIEF JUSTICE McGRAW dissents and reserves the right to file a dissenting opinion.



SYLLABUSBY THE COURT

1. “* Awrit of mandamuswill notissue unlessthree dements coexig—-(1) adear legd right
in the petitioner to the rdlief sought; (2) alegd duty on the part of respondent to do thething which the
petitioner seeksto compel; and (3) the absence of another adequateremedy.” Syl. pt. 2, Sateexrd.
Kucerav. City of Whedling, 153 W.Va. 538, 170 S.E.2d 367 (1969).” Syl. Pt. 10, Sate ex rdl.

Marockie v. Wagoner, 191 W.Va. 458, 446 S.E.2d 680 (1994).

2. “*Mandamusisaproper remedy to requirethe performance of anondiscretionary duty
by various governmenta agenciesor bodies” Syllabus Point 1, Sate ex rd. Allstate Insurance Co.
v. Union Public Service Didtrict, 151 W.Va. 207, 151 SE.2d 102 (1966).” Syl. Pt. 4, Sateexrd.

Affiliated Constr. Trades Found. v. Vieweg, 205 W.Va. 687, 520 S.E.2d 854 (1999).

3. “*Toentitleoneto awrit of mandamus, the party seeking thewrit must show aclear
legd right thereto and acorresponding duty on therespondent to perform the act demanded.” Syl. Pt. 2,
Stateex rel. Cookev. Jarrell, 154 W.Va. 542, 177 S.E.2d 214 (1970).” Syl. Pt. 1, Dadisman v.

Moore, 181 W.Va. 779, 384 S.E.2d 816 (1988).

Per Curiam:



Petitioner PatriciaE. McLaughlin, by committee, requeststhat this Court issueawrit of
mandamus directing the Respondent Court of Claimsto re-docket her clamfor itsconsderation and
requiring the Court of Claimsto gpply the doctrines of resjudicata or collatera estoppd to give effect
toajury verdict of the Circuit Court of Marshdl County, returned in her favor againg theWest Virginia
Department of Transportation, Division of Highways“(DOT”).! Upon our review of therecordin

conjunction with established prinaplesof law, wefind no beasfor issuing therdief requested by Petitioner.

I. Factual and Procedural Background
On March 17, 1990, Petitioner wasinvolved in acollison when another vehicle crossed
the center lineand collided head-on with her vehidewnhile she wastravding on State Route 86 in Mardhdll
County. Asaresult of thisaccdent, Petitioner sustained seriousand permanent injurieswhich haveleft her
confined to awhed chair and rendered her anincompetent in need of acommittee? On January 2, 1991,

Petitioner filed acivil action againgt both the driver of the other vehicle, RossW. Campbdl, and DOT in

'Petitioner’ ssuit againgt the DOT was permitted by West VirginiaCode § 29-12-5(a) (1996)
(Repl.Val.1999), which “egtop[ [the State] from rdlying upon the congtitutiona immunity of the Sate of
West Virginia® where palicies of insurance are purchased by the State Board of Risk and Insurance
Management. See also Syl. Pt. 2, Pittsburgh Elevator Co. v. West Virginia Board of Regents,
172\W.Va 743,310 SE.2d 675 (1983) (holding that “[s]uitswhich seek no recovery from state funds,
but rather dlegethat recovery issought under and up to thelimitsof the State! sliahility insurance coverage,
fall outside the traditional constitutional bar to suits against the State”).

“According tothed legationsof thecomplaint, Petitioner sustained injuriesto her head, neck, ams,
ched, legs internd organs, aswed| aspsychologica manifestations, dl of which have combined to render
her permanently disabled.



the Circuit Court of Marshdl County. DOT wasnamed asaparty dueto Petitioner’ salegation that it had

negligently maintained thercadwaysby failing to erect guardrail sduring an ongoing congtruction project.

A yea dfter filing her avil complaint, Petitioner filed aSuggested Form of Noticeof Clam
and Claiminthe Court of Claims,*towhich sheatached acopy of the complaint filed in circuit court. Her

cdamwasdocketed by the Court of Clams, but stayed pending the digposition of the circuit court action.

On October 25, 1993, thismétter procesded to trid on theissueof ligbility done. Although
thejury returned averdict of no liability with regard to DOT, the circuit court entered ajudgment
notwithstanding the verdict in favor of Petitioner asto liability againg DOT.> Asaresult of settlement
negoatiationsthat ensued between January and June of 1994, DOT tendered onemiillion dallarsto thecircuit
ocourt on August 30, 1994, pursuant to Rule 68 of the West VirginiaRules of Civil Procedure.® Based on
itspogition that it hed tendered payment of theonemillion dollar limitsof the Sate sinsurance palicy, DOT
petitioned this Court for awrit of prohibitionto prevent thetrial court from proceeding to thedamage

portion of thetrial. Wedenied DOT’ srequest in Sate ex rel. West Virginia DOT v. Madden, 192

*Thetrid court determined that DOT “wasnegligent for falling to erect guardrailsinthe areaof the
accident for five months after taking down the old guardrails.” Sateexrd. West VirginiaDOT v.
Madden, 192 W.Va. 497, 498, 453 S.E.2d 331, 332 (1994).

“SeeW.Va. Code § 14-2-16 (1967) (Repl.V 0l.2000) (setting forth proceduresfor filing and
docketing of claims before the Court of Claims).

5See W.Va.R.Civ.P. 50(b).

*Petitioner accepted that amount under subsection (b)(3) of Rule 68 asapartia payment of her
claims on September 19, 1994.



W.Va 497,453 SE.2d 331 (1994), upon our determination that “afina determination by thetria court
astothelimitsof insurance coverage avalableinthiscaseisnecessary.” 1d. at 500, 453 SE.2d a 334.
Theissueof theamount of insurance coverageavailablewas not resolved until the KanawhaCounty Circuit

Court” issued an order, entered on September 14, 2000, finding only onemillion dollars of coverage®

On August 30, 1994, asx-person jury heard the evidence and returned averdict onthe
Issue of damages. Thejury assessed damagesin theamount of 16.5 million dollars and the arcuit court,
by judgment order entered on March 30, 1995, reduced the verdict to the one million dollar offer of

judgment that had already been tendered by DOT.

InMarch 1996, Petitioner sought to havethedircuit court verdict givenresjudicata effect
by the Court of Claims. Inresponse, DOT filed amotion to dismissthe Court of Clamsproceeding on

groundsof lack of subject matter jurisdiction.® After hearing argument onthemotion to dismiss, the Court

Thecasewastransferred from Marshdl County to K anawhaCounty upon theintervention of the
Board of Risk pursuant to the requirements of West Virginia Code § 14-2-2 (1976) (Repl.Vol.2000).

4nthat sameruling, the dircuit court found that effective duly 1, 1985, the Board of Risk reduced
theinsurance coverage a issuefrom ax million to onemillion dollars. Thefact thet the Sat€ sinsurance
policy provided coveragein an amount lessthan 1/16th of the jury award underscores the potentia for
ineguity inherentinthe current gatutory scheme, under whichthe L egidatureaddressesdaimsmadeagaing
thestate. One option availableto reducethis potentia for inequity isto increase the amount of the
insurance coverage, at least to its pre-1985 level.

°In support of its motionto dismiss, DOT cited West Virginia Code § 14-2-14(5) (1967)
(Repl.Val.2000), which deniesjurisdiction to the Court of Claims* [w]ith respect to which aproceeding
(continued...)



of Clamsdismissed Petitioner’ sdam on February 20, 1997, uponitscondusionthat it lacked jurisdiction
to hear thedam. Petitioner sought reconsderation of the decison to dismiss her Court of Clamsaction
in October 2000, but in aletter dated October 20, 2000, the Court of Claimsdeclined, dating that “the
cdamisand hasbeen dismissed from the docket of the Court by itsformer order.” Petitioner now seeks

theissuance of awrit of mandamusfrom this Court to have her dam re-docketed with the Court of Clams.

1. Standard of Review
Our standard of review for issuing writs of mandamus is well-established:
“A writ of mandamus will not issue unless three elements
coexis--(1) aclear legd right in the petitioner totherdief sought; (2) a
lega duty on the part of respondent to do the thing which the petitioner
seeksto compd; and (3) theabsence of another adequateremedy.” Syl.
pt. 2, Sate ex rel. Kucera v. City of Wheeling, 153 W.Va. 538,
170 S.E.2d 367 (1969).

Syl. Pt. 10, Sate ex rel. Marockie v. Wagoner, 191 W.Va. 458, 446 S.E.2d 680 (1994).

[11. Discussion
ThisCourt hasorigind jurisdiction™to issue awrit of mandamus. We have previoudy

relied upon thistype of extreordinary rdief when apublic officer or body hasfailed in the performance of

%(...continued)
may be maintained against the State, by or on behalf of the claimant in the courts of the State.”

1See W.Va. Const. art. VIII, § 3; W.Va Code §§ 53-1-2 to -8 (1933) (Repl.V0l.2000).
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amandatory, non-delegableduty. “*Mandamusisaproper remedy to requirethe performance of a
nondiscretionary duty by variousgovernmental agenciesor bodies” SyllabusPoint 1, Sateexrd.
Allstate Insurance Co. v. Union Public Service District, 151 W.Va. 207, 151 SE.2d 102
(1966)." Syl. Pt. 4, Sate ex rel. Affiliated Constr. Trades Found. v. Vieweg, 205 W.Va. 687,
520 S.E.2d 854 (1999). BeforethisCourt can compd the performance of such anondiscretionary duty,
however, wemust firs determinewhether the Petitioner isentitled to theexerdse of such duty. “* Toentitle
oneto awrit of mandamus, the party seeking the writ must show aclear lega right thereto and a
corresponding duty on the respondent to perform the act demanded.” Syl. Pt. 2, State ex rel. Cookev.
Jarrell, 154 W.Va 542, 177 SE.2d 214 (1970).” Syl. Pt. 1, Dadisman v. Moore, 181 W.Va. 779,

384 S.E.2d 816 (1988).

TheCourt of Clamsisan adminidrativearm of theWest VirginiaL egidature, notacourt
crested withinthejudicid branch of government. The Legidature hasestablished the Court of Clamsby
lav™ and delegated to it the L egidature spower toinvestigatecartain damsagaing the Sate that may not
be prosecuted in the courts because of the State' s sovereign immunity.” SeeW.Va Code § 14-2-1
(1967) (Repl.VV0l.2000). The Court of Claimsisa so charged by law with the duty of recommending
payment of such of those claims asit finds worthy, in specified amounts, to be paid by specific
gopropriaions desgnated by the Legidaurefor payment of damsagang the State, which it recognizes

asamord obligation of the State notwithstanding theimmunity of the State from st initsvarious courts,

"W.Va. Code § 14-2-4 (1967) (Repl.V0l.2000).
2W.Va Const. art. VI, § 35.



See Syl. Pt. 3, Sateexrel. C & D Equip. Co. v. Gainer, 154 W.Va 83, 174 S.E.2d 729 (1970)
(holding that “[o]nly thelegidature can authorize such payments [when sovereign immunity exitg if and
when they arefound and declared by it to be mord obligations of the State, and specific gopropriations
meade for payment thereof”). Becausethe Court of Clamsisapublic body created by law, awrit of
mandamus may issue againd thisbody, inthe samefashion asit issuesagaing any other public officer or

body to which the Legislature has delegated its powers.™

Theissuetha remansiswhether the re-docketing of Petitioner’ sclamisamandatory,
non-delegable duty of the Court of Clams. Section 14 of the Court of Clamslegidaion readsasfollows

The jurisdiction of the court shall not extend to any claim:

1. For loss, damage, or destruction of property or for injury or death
incurred by amember of themilitiaor nationd guard wheninthe service
of the State.

2. For adisability or desth benefit under chapter twenty-three[§ 23-1-1
et seq.] of this Code.

3. For unemployment compensation under chapter twenty-one-A [§ 21A-1-1 &
seq.] of this Code.

4. For reief or public assstance under chapter nine[8 9-1-1 et seq] of
this Code.

5. With respect to which a proceeding may be maintained against the
State, by or on behalf of the claimant in the courts of the State.

W.Va. Code § 14-2-14 (1967) (Repl.V0l.2000).

B3See Sate ex rel. Brotherton v. Blankenship, 157 W.Va. 100, 207 S.E.2d 421 (1973)
(awarding writ of mandamus to legidative leaders who sought to compd the Clerk of the House of
Delegates, alegidaiveofficer, to publish the Budget Act, aspassed, without certain changesattempted by
the governor).



Given the very serious nature of Petitioner’ sinjuries, asreflected by the record and the
jury’slarge verdict, and given thefact that there was but one tortfeasor found at fault inthe Marshal
County action related to thoseinjuries, it ismore than understandabl ethat the Petitioner inthiscasewould
seek aremedy fromthe Legidaturein excess of thelimited amount of insuranceavailableto her. Itis
difficult for thisCourt toimagineadtugtion moredesarving of the Legidature scareful congderdtioninlight
of itsjurisdictionad mandate to congder clamswhich the State “ should in equity and good conscience
dischargeandpay.” W.Va Code 8 14-2-13(1) (1967) (Repl.Val.2000). Weare, however, condrained
to carefully respect the separation of powers set forth in our State’ s Condtitution and leave to the
Legidature the consideration of that claim without ingppropriate interferencefrom either of the other
branchesof thegovernment. Our soleinquiry iswhether the Legidature hasimposed onits Court of Clams
amandatory, non-delegable duty to re-docket Petitioner’ sclam. Asnoted, only the Legidature can
authorizethe payment of clamsexempt fromjudicia consderation by virtueof principlesof sovereign

Immunity. See Gainer, 154 W.Va. at 84, 174 S.E.2d at 730, syl. pt. 3.

¥Section one of article V, provides that:

Thelegidative, executiveand judicia departmentsshall be
separateand distinct, so that neither shall exercisethe powersproperly
belonging to ether of theothers, nor shdl any person exercisethe powers
of more than one of them &t the same time, except that justices of the
peace shall be eligible to the legidlature.

W.Va Condt. art. V, 8 1.



Turningtotheprovisonsof West VirginiaCode § 14-2-14(5), upon which the Court of
Clamsrdiedindismissng Petitioner’ sdam, wearecompd ledto goply thisprovisonaswritten based on
our conclusonthat itisclear and free of ambiguity. See Syl. Pt. 2, Crockett v. Andrews, 153W. Va
714,172 SE.2d 384 (1970) (dating that “[w] herethelanguage of agatuteisfreefrom ambiguity, itsplain
meaning isto beaccepted and gpplied without resort to interpretation”). Under section 14, the Legidature
has withheld from the Court of Clamsthe power to consder “any dam. . . [w]ith respect towhich a
procesding may bemaintained againg the State, by or on behdlf of thedamant inthecourtsof the Sate”
W.Va Code8 14-2-14(5). Petitioner arguesthat Snce she may not maintainaclaminexcessof one
million dollarsinthe courts, her daimfor recovery in excessof onemillion dollars—-seen by the Petitioner
asthedifference between thejury verdict and theinsurance paid--may be maintained in the Court of
Clams. Wethink thelegidativedecisontowithhold certain dlamsfrom congderation by the Court of
Claims, asdelinested in section 14 of the Court of Claimslegidation, isintended to be applied in abroader

fashion than that suggested by Petitioner.

Petitioner’ sclamwasfor the negligenceof the Statein maintaining itshighwaysduring
condruction; this negligence was determined to be the proximeate cause of Petitioner’ sinjuriesfor which
theMarshdl County jury awarded morethan sxteen million dollarsindamages. Petitioner waspermitted
to, and did infact, maintain aproceeding againgt the Statein the Circuit Court of Marshal County with

respect to her clam up to the amount of the stat€ sinsurance. Accordingly, the relevant datute clearly



datesthat the“jurisdiction” of the Court of Claimsdoesnot “extend to” that daim.”® W.Va. Code § 14-2-

14(5).

Nothing in thisopinion should be congrued to discourage the Legidature from carefully
examining thisand other amilar daims, notwithstanding current proceduresfor handling mattersbeforethe
Court of Clams Wehavededt heresoldy withtheissuepresented: theextent of thenon-ddegable, non-
discretionary duty of the Court of Claimsin the circumstances presented to us.™® We leaveto the

Legidature the resolution of this and other like claims.

For the reasons stated, we deny Petitioner’ s request for awrit of mandamus.

Writ denied.

BWenotethat in ord argument, Petitioner’ scounsa was asked for spedific authoritiesthat might
support a“splitting” of thecdam. Counsd has not supplied the Court with such authority and we have
similarly found no authority, despite a careful search for the same.

*Wedo not reach Petitioner’ s claim that the doctrines of resjudicata and collateral estoppel
aoply. Thedecison of thejudicid branch of governmentin Mdlon-Suart Co. v. Hall, 178 W.Va. 291,
359 SE.2d 124 (1987), to gpply those doctrinesin thejudicid branch of government to decisonsof the
Court of Clams, doesnat, of itsdf, imply that thejudiad branchwaould, or should, requiretheLegidaure
to goply those same doctrinesin connection with daims presented for congderation in the Court of Clams.
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