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SYLLABUSBY THE COURT

1. “TheWorkmen’' sCompensation Law isremedid initsnature, and must begiven
alibera construction to accomplish the purpose intended.” Syl. pt. 3, McVey v. Chesapeake &

Potomac Telephone Co., 103 W. Va. 519, 138 S.E. 97 (1927) (citation omitted).

2. “IThe Workers Compensation Act] requir[es] the state compensation
commissoner inadministering theworkmen' scompensation fund, to ascertainthe substantid rightsof the
clamantsinsuch manner aswill * carry out justly and liberdly the spirit of theact’ unrestricted by technicd
and formal rulesof procedure. ...” Syllabus, in part, Culuridesv. Ott, 78 W. Va. 696, 90 S.E. 270

(1916) (citation omitted).

3. The Office of Judgesof theWorkers Compensation Division must accept and
consder evidence submitted by aclamant after the expiration of atime frame order, provided that the

claimant has shown good cause for the delay.



McGraw, Chief Justice:

Anemployeedaming aworkplaceinjury from exposureto toxic fumes goped sthe denid
of her workers compensationdam. TheWorkers Compensation Divison (the* Divison”) found that the
employeedid not present sufficient evidenceto demondrate her injury was connected to her work. The
Officeof Judges(the" OQJ") affirmed, and refused to consider evidence submitted by theemployeeafter
theexpiration of a“timeframe’ for evidenceintroduction. TheWorkers Compensation Apped Board
(the“WCAB”) afirmed the origina decison, and the decison to excludetheoffered evidence. In her
gpped to this Court, the gppe lant arguesthat the OOJ should have congdered her additional evidence,
or ruled her daim compensable on the origind evidence presented. Wefind that the OOJand WCAB
erred in not considering the additional evidence and reverse.

l.
BACKGROUND

Appdlant Betty J. Plummer worked for 23 yearsat the B.F. Goodrich plantin Union,
Monroe County, West Virginia. Theplant made, at least a thetimein question, deicing equipment for
arplanes, whichreguired the cutting, gluing and preparing of rubber parts. Oneof Ms. lummer’ sjobs

was to operate one of several laser cutting machines that put serial numbers onto the final product.

Hoods on these machineswereintended to prevent theworker from being exposed to

fumes produced by thelaser cutting process. Ms. Flummer aleged that partswere sometimestoolarge



to fit under the hood, so employeesweretold to use the machine with the hood up. Ms. Plummer
complansthat thisexposad her tofumesfrom thelaser cutting process, aswell asincreassd concentrations

of other plant fumes, which were drawn past her by the exhaust fan in the open hood.

On February 1, 1996, Ms. Plummer was overcome by fumes. She complained of
numbnessin her faceand extremities, sivdlingand rednessin her faoe, and difficulty bresthing. A company
nurse checked her condition, and asked her to perform abreething test, but she was unable to generate
aufficient arflow to get areading onthetest. Shewas sent back to work with arespirator for therest of
theday, and did not return to work after thet ime. Ms. Flummer vigted her doctor the next day. Although
her doctor found her condition to be consistent with both acute and chronic exposure to fumes, he
gpparently suggested benzine exposure asthe cause. Ms. Plummer wasdso seen by adoctor on behaf
of B.F. Goodrich on February 14, 1996. Thisdoctor found that Ms. lummer’ scomplaintswere most

likely not work related, and were probably due to either alergies or depression.

Limiting itsanalyssto her initid daim form and the report from the company’ sdoctor, the
Divisondenied her dlamon July 24, 1996. Ms. Plummer gpped ed that decisonto the OOJwithinthe
timelimit set by gatute. After an unexplained period of inaction, the OOJissued aso-cdled “timeframe
order” that established aperiod of timefor the partiesto present evidenceinthedispute. B.F. Goodrich
requested an extenson of thistimeframe, and Ms. Flummer joined inthet request. OnMarch 24, 1998,

the OOJ extended the time frame order for ninety days, setting it to expire on or about June 24, 1998.



Lawyersrepresenting Ms. Plummer, meanwhile, had applied on her behaf for socia
security disability benefitsfor aleged chemica sengtivity that madeit impossiblefor her toreturnto her
former job. The Sodid Security Adminigration ruled in Ms. Flummer’ sfavor onthisdam. Also during
thistime, thefirm representing Ms Flummer experienced some personnd changes, leadingtoachangein
thelawyer representing her. According to Ms. Plummer and her counsel, because of the socid security
proceading and thechangein representation, shewasunableto present any additiond evidencetothe OOJ
beforethetimeframeorder expired. OnJuly 7, 1998, after theexpiration of thetimeframefor presenting
evidence, the OOJentered an order that officidly submitted themaiter for decison. About threeweeks
later, on July 24, Ms Flummer’ scounsd, hoping to introduce more evidence, madeamationto st asde
the July 7 order that “submitted”’ the case, and asked for an extenson of thetimeframe. Alongwith this
motion, Ms Plummer’ scounsd submitted additiona evidence, including additional medicd reportsfrom
pecidistswhohad diagnosed her with problemsre ating to chemica exposure, dongwithinformation

concerning the various chemicals that may have been in use at the plant.

Y e ingiteof Ms Flummer’ sexplanaion, on Sgptember 14, 1998, an AdminidraiveLaw
Judgeworking inthe OOJdenied Ms Plummer’ smation to extend thetime frame and effirmed the prior
denia of her claim by the Division. Inthat decision, the ALJnoted that she had not considered the
additiond evidencebecauseMs Plummer offered it after the casehad been “ submitted” for afind dedison.
Ms. Plummer gppeded to the WCAB, which eventully found against her and again afirmed the denid of

her claim on April 30, 1999. It isfrom this order that she appeals to this Court.



Beneath thisblizzard of dates, orders, and hearings, Ms. Plummer makestwo basic
aguments. Arg, shearguesthat the OOJerred by finding that no good cause existed for extending the
timeframeorder and thereby refusing to consder her additiona evidence; second, she assertsthat even
without conddering the exduded materid, the OOJ had enough evidenceto find in favor of Ms Flummer.
Becausewefind that the OOJerred by failing to find “good cause’ to extend thetimeframe order to parmit

the introduction of additional evidence, we reverse.

STANDARDI IC.)F REVIEW

In most caseswe show substantial deferenceto thefactua findings of the Workers
Compensation Apped Board: “ThisCourt will not reverseafinding of fact made by the Workmen's
Compensation Apped Board unlessit gppearsfrom the proof upon which the gpped board acted that the
findingisplainly wrong.” Syllabus, Rushmanv. Lewis, 173W. Va. 149, 313 S.E.2d 426 (1984)
(citation omitted). However, our review of itslegd condusonsisnot solimited: “Wearenot required to,
and do not, judge [the Apped Board' 5] legd conclusonsby a‘“clearly wrong' standard.” Conley v.
Workers Comp. Div., 199 W. Va. 196, 199, 483 S.E.2d 542, 545 (1997) (dterationin origina)
(internal citationsomitted) (quoting West Virginia Judicial Inquiry Comm' n. v. Dostert, 165 W.

Va. 233, 235 n.3, 271 S.E.2d 427, 429 n.3 (1980)).

[1.
DISCUSSION



Severd assgnmentsof error aremade by Ms. Flummer. She arguesthat both the OOJ
andtheWCAB aredin not dlowing thecong deration or examination of her additiond evidencebecause
shefaledto offer that evidence beforethe expiraion of thetimeframe order. Shedso arguesthat the OOJ
should haveruled in her favor based on the evidence areedy in the record, and that the OOJand WCAB
applied thewrong “ evidentiary burden” inexaminingher dam. At theoutst of our discusson, werdterate
why our Legidlature first enacted our Workers Compensation Act:

The paramount reason for such legidation was, of course, that under the
common law tort sysemworkersinjured inindudtria acadentsrecovered
compensatory damages in arather small percentage of cases.
Thecommonlaw tort sysemwithitsdefensesof contributory negligence,

assumption of risk and thefdlow servant rulewas consdered inimicd to

the public wdfare and wasreplaced by anew and revolutionary system

wherein "fault” became immaterial--essentially a no-fault system.

The Workmen's Compensation Act was designed to remove

negligently caused industria accidents from the common law tort

system.

Mandolidisv. ElkinsIndustries, Inc., 161 W. Va. 695, 699-700, 246 S.E.2d 907, 910-11 (1978)

(emphasisin original).



Consigtentwiththishistorical perspective,‘wehavelong acknowledged that theWorkers
Compensation Actisremedia legidationthat hasasitsprimary purposehdpinginjuredworkers: “The
Workmen's Compensation Law isremedia initsnature, and must be given alibera congtruction to
accomplish the purposeintended.” Syl. pt. 3, McVey v. Chesapeake & Potomac Telephone Co.,

103 W. Va 519, 138 S.E. 97 (1927) (citation omitted).

Wehaveexplained, with the hep of aWisconsin court, that the L egidature enacted our workers
compensationlaw inorder tointerndizethesocietd costsof employeeinjuriesto the benefit of employees,
employers and thepublic a large. Jugt asit wasto no one sbenefit to dlow injured workersto languish
uncompensated, it wasequaly harmful to saddleindusiry with acongtant barrage of lawsuitsfor eechand
every negligent workplace injury:

Thecourtsshould fully gppreciatethat and beimbued with and guided by
the manifest intent of the law to eradicate, utterly, the injustice to
employersand employees, and the public aswell, of the old sysem, and
to substitute in its place an entirely new one based on the highest
conception of man’ shumanity to man and obligation to industry upon
which dl depend; recognizing the aggregeate of itsattending accidents as
andement of cogt to beliquidated and baanced inmoney inthe course
of consumption-asystem dealing with employees, employers, and the
public as necessarily mutud participantsin bearing the burdens of such
accidents, displacing the one dealing only with the class of injuries
happening throughinadvertent failure, without real moral turpitude, to
exerdseaverage human care, and placing employeeand employer, whose
interessareeconomicaly thesame, inthefa sepogtion of adversaries, to
the misfortune of both and the public, intensfied by opportunity for those
concerned asjudicia assstantsto profit by such misfortunes. Most
lamentableit will be, if thisnew system-so freighted with hopesfor the
minimizing of human burdensand their equitable digtribution-shal not
endure and be perfected to the best that human wisdom can attain.

McVey v. Chesapeake & Potomac Telephone Co., 103 W. Va. 519, 522-3, 138 S.E. 97, 98
(1927) (quoting Milwaukee v. Miller, 154 Wis. 652, 144 N.W. 188 (1913)).
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Over theyearssncethe enactment of our Workers Compensation Act, agreat number
of cases have espoused this principal of liberality:

“Compensation Acts, being highly remedia in character, thoughin
derogetion of thecommon law, should beliberdly and broadly construed
to effect their beneficient [c] purpose” Solev. Kindelberger, 91 W.
Va 603,114 SE. 151, 153 (1922). We consstently apply aliberaity
rulein workmen’s compensation cases. Zackery v. Sate Workmen's
Compensation Commission, 162 W. Va. 932, 253 S.E.2d 532
(1979); Johnson v. Sate Workmen's Compensation
Commission, 155 W. Va. 624, 186 S.E.2d 771 (1972); Morris .
Sate Compensation Commissioner, 135 W. Va. 425, 64 S.E.2d
496 (1951); McVey v. Chesapeake & Potomac Telephone Co.,
103 W. Va. 519, 138 S.E. 97 (1927).

Lee-Norse Co. v. Rutledge, 170 W. Va. 162, 166, 291 S.E.2d 477, 481 (1982).

Often repestedin our jurigorudenceisthisnotion of liberdity and theideathat thelaw exigs
to aid workersin their recovery and not to thwart them. Consistent with thisview, the Legidature
established that:

The commissioner shall not be bound by the usual common-law or

gatutory rules of evidence, but shall adopt forma rulesof practiceand

procedure as herein provided, and may make investigationsin such

manner asin hisjudgment isbest calculated to ascertain the subgtantial

rights of the parties and to carry out the provisions of this chapter.

W. Va. Code § 23-1-15 (1923).

Whenreviewing thisstatutory provision, an earlier Court noted that the Court must bear

in mind the intent of the Legislature when considering cases under the Act:



Inour interpretation of the compensation act we must remember that our
Legidature has shown an earnest endeavor aboveeverythingdsetogive
meaterid judticeitsduewhileformd rulesof jurisprudence are pushed
adde. Wedo not ding totheletter but on the contrary theinterpretation
isto be liberal and in keeping with the spirit of our legislation.

Machala v. Sate Compensation Comm'r, 109 W. Va. 413, 415-16, 155 S.E. 169, 170 (1930).
And asthis Court noted in an earlier casethat implicated the forerunner of W. Va. Code § 23-1-15
(1923):

[O]ther expressonsof both satutesunmistakably evinceanintentionto
preclude astrict construction in avoidance of the purposes of these
enactments. They are to be construed and enforced
untrammeled by technicalities or restrictions except such as
are provided in the acts themselves. For, according to section 44
of both acts, theadminigtrator of thefund*“ shall not bebound by theusud
common-law or gatutory rulesof evidence, or by any technicd or formd
rules of procedure other than herein provided, but may make
Investigationsin such manner asin hisjudgment isbest caculated to
sustain thesubstantial rights of the partiesand to carry out justly and
liberally the spirit of this act.”

Culuridesv. Ott, 78 W. Va. 696, 699, 90 S.E. 270,271(1916) (emphasis added).

>The Court continued in Machala that:

Should not section 44 of our act be soread?[Now W. Va Code § 23-1-
15] | think that the statute is significant asrevealing the method of
Interpretationwhich must begppliedif thesocid benefitswhichthelaw
was desgnedto promoteareto besubstantidly redlized. Wehavehere
not only the explicit sanction for adeparture from the common law rules
of proof but adirect legidative commeand that the commissoner shdl not
be bound by “comon [sic] law or statutory rules of evidence.”

Machala v. Sate Compensation Comm'r, 109 W. Va. 413, 416, 155 SE. 169, 170 (1930) (citation
omitted).



Thisandysisled the Court in Culuridesto concludethat: “[ The Workers Compensation
Act] requir|es] the state compensation commissioner inadminigtering theworkmen’ scompensation fund,
to ascertain the substantia rightsof the claimantsin such manner aswill carry out justly and liberdly the
spirit of the act, unrestricted by technical and formal rules of procedure. ...” Syllabus, in part,
Culurides v. Ott, 78 W. Va. 696, 90 S.E. 270 (1916) (citation omitted); accord, Thacker v.

Workers' Compensation Div., 207 W. Va. 241, 531 S.E.2d 66 (1999) (per curiam).

Not logt on usisthefact that no one could consider the authors of these earlier opinions
to beraging liberdsby today’ sstandards. They wrote at atimewhen life was chegper, injuriesmore
frequent, and most modern tort concepts remained inchoate. Indeed, the authors of Culuridesv. Ott
lived not only beforethedays of comparative negligence, but before our lavseven permitted women to
vote. It would be bizarrein the extremeif in the 21 century we wereto teke any pogtion lessfavorable
totheinjured worker than our brethren of theearly twentieth century were ableto muster, shackled asthey

were by the conservatism of their era

Bearing thisstandard in mind, we congder the decisons of the WCAB and the OOJ. The
Adminidrative Law Judge a the OOJfound that Ms. Plummer “failed to show good cause asto why the
Order Submitting the Protest should be st asde” The WCAB, without specific comment, affirmed the

decision of the OOJ.



The Legidature hasempowered the OOJto craft rules of practice and procedurefor the

review of disputed claims:

Subject to the gpproval of the compensation programs performance
council pursuant to subdivisons(b) and (c), section seven, articlethres,
chapter twenty-one-aof thiscode, the office of judgesshdl fromtimeto
time promulgate rules of practice and procedure for the hearing and
determination of al objectionsto findings or orders of the workers
compensationdivison pursuant to section oneof thisarticle. Theoffice
of judges shd| not have the power to initiate or to promulgate legidative
rulesasthat phraseisdefinedinarticlethree, chapter twenty-nine-acf this
code.

W. Va Code 8§ 23-5-8(€) (2000). Theesablishment of atimeframeorder isgoverned by just sucharule,

and thuswenotetha wearenot congdering inthiscaseajurisdictiona timelimit explicitly imposed by

Statute.

We have previoudy conddered how adamant is afected when the daimant missesthe
deadline to object to adecision, or to make appeal to the WCAB or this Court:

In Bailey [v. Sate Workmen's Compensation Comm'r, 170 W.
Va 771, 296 S.E.2d 901 (1982)], we recognized the inequities and
hardships that occasionally occurred as aresult of the thirty-day time
periodsfor objectionsto the Commissioner’ sorders and for gppedsto
the Apped Board and to thisCourt inworkers compensation cases We
condluded in Syllabus Point 1 of Bailey that our prior caselaw dedaring
thesetime periodsto be mandatory and jurisdictiond wasunduly harsh.
Initsplace, weestablished arule of excusableneglect, whichweoutlined
in Syllabus Point 2 of Bailey.

Thompson v. Workers' Compensation Comm’r., 180 W. Va. 720,722, 379 S.E.2d 770, 772

(1989).
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After finding that these deadlines, under the Satutory framework of thet time, were not
juridictiond, the Court attempted to define what Stuationswould alow aparty to missadeadline:
“‘ Excusable neglect ssemsto require ademondration of good faith on the part of the party seeking an
enlargement [of time] and somereasonablebas sfor noncompliancewithinthetime spedifiedintherules
Absent ashowing aongtheselines, relief will bedenied.”” Bailey v. Sate Workmen’ s Compensation
Comm'r, 170W.Va. 771, 777 n. 8, 296 S.E.2d 901, 907 n. 8 (1982) (footnotes omitted) (quoting 4A

Charles A. Wright & Arthur R. Miller, Federal Practice and Procedure: Civil § 1165 (1969)).

However, asmore recent casssilludtrate, legidative response essentialy overruled our
holding in Bailey:

We recognized in Fucillo v. Workers Compensation Comm'r, 180

W. Va 595, 378 S.E.2d 637 (1988), that the 1986 legidative

amendmentstotheworkers compensation datuteregarding filingsand

objections were designed to ater our holding in Bailey v. Sate

Workmen's Compensation Comm'r, 170 W. Va. 771, 296 S.E.2d

901 (1982), and dated thet the legidaive amendments are limited to cases

argng after the effective date of theamendments, i.e,, March 7, 1986.
Thompsonv. Workers' Compensation Com'r., 180 W. Va. 720, 722, 379 SE.2d 770, 772 (1989).
Wemention Bailey anditsprogeny only to differentiate those caseswherethe dispute centered on explicit

statutory deadlines from the instant case, which concerns an internal rule of practice and procedure.

Whenweexaminetheprocedurd rulethat wasin placea thetimeMs. Flummer attempted
to present her evidencein July of 1998, we seethat the Adminigtrative Law Judge thet heard the case had

the discretion to allow such evidence after the expiration of the time frame:

11



Any requests for extension of time, in the absence of a showing of
good cause, must be made not |ess than thirty (30) days prior to the
expiration of thetime period which themoving party seeksto expand.
Such requests shd| st forth the ressons the expangon of timeis necessary
and shdl incdlude agtatement of the efforts the party has madeto comply
withthe TimeFrameOrder. Thefallureto offer evidencein compliance
with any Time Frame Order or extendon thereof may result inthedam
being submitted insofar asthat party is concerned basad on the evidence
in the record at that point in time.

93W.Va C.SR. §1-2.9(b) (1992) (emphasisadded).® The clear implication of the phrase “in the
absence of ashowing of good cause’ isthat the OOJ need not refuse arequest for an extenson of time
meade after the deadlineif the party requesting the extension has made ashowing of good causefor the

delay.

Whilethe administrative rules changed somewhat in 1999, after the OOJissued afind decison
on September 14, 1998, the new rule gives the latitude to extend a time frame, sua sponte:

TimeFrameOrders. A TimeFrameOrder shdl set forth the sequencein
which evidence shdl be presented by the parties and the time periods
withinwhich such evidenceshd| be presented. A TimeFrame Order may
include such other matters as deemed appropriate by the Chief
AdminigrativelLaw Judgeor hisher desgnee. A TimeFrame Order may
be modified, amended or extended at the request of aparty, but only for
good cause shown, except that the Office of Judges may modify or amend
aTime Frame Order without such arequest for gopropriate adminidretive
purposes. A regquest for modification, amendment or extenson must be
in writing and must be made no later than ten (10) days prior to the
expiraion of theexising Time Frame Order or thetime periodwhichthe
moving party seeksto expand. Any request for an expangon of timemust
et forth thereason an expandonisnecessary and shdl indude agtatement
of the effortsthe party hasmadeto comply with the Time Frame Order.
TheOfficeof Judgesshal issueguiddinesfor determining good cause.
Such guidelines are not intended to be procedura rules, and may be
amended from time to time as deemed necessary.

93 W.Va C.SR.§ 1-2.3(h) (1999).
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Itisimportant to note again thet thisruleisnot agautory rule, and our interpretation of it

must be guided by the overall purposes of the Act:
Whenever an gpplication for compensation, based on an apparently

meritoriousdam, ssemssufficent and regular, andindicatesanintention

on the part of the damant or thoseacting for and on hisbehdf to assert

such claim and demand contribution out of the fund set gpart for that

purpose, asinthiscase, it ought not to be defeated by adrict adherence

to rulesof procedure not expressed in the statute, dthough formulated

pursuant to itsauthorization. Certainly, such defeasance should not be

permitted under agtatutewhichintermsrequiresacongtructionaccording

toequitable prindples freeand untrammeed by formal and technicd rules

of procedure.
Culuridesv. Ott, 78 W. Va 696, 701, 90 SE. 270, 272 (1916). The passage of time notwithstanding,
thislogicdill gpplies Thuswe hold thet the Office of Judges of the Workers Compensation Divison must
accept and cong der evidence submitted by aclameant efter the expiration of atimeframe order, provided

that the claimant has shown good cause for the delay.

Ms. Flummer, by counsd, explained in aletter dated July 24, 1998, her reasonsfor not
complying withthetimeframeorder. She had gpplied for, and eventudly won, socid security benefits
because her sengtivity to fumesmade it impossiblefor her to returntowork. Because she had private
disability insurance, mog, if nat al, of those benefitsfrom the Socid Security Adminidrationwerepadto
her privateinsurance carrier in subrogation. Ms. Plummer or her counsdl believed that any workers
compensation benefitsmight dso beentirdly subrogated to theinsurance company. Thefirm representing

Ms Plummer explained thet they fdt they had aduty to determine the economic benefit to Ms Flummer
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if shewereto preval in her workers' compensation clam before proceeding and perhgosincurring costs

chargeable to Ms. Plummer.

Wefed that, inthelight of our liberd interpretation of theworkers compenstion law, Ms
Pummer established good causefor theddlay in her case. Wefind that the OOJerred by failing tofind
“good caus?’ to extend thetimeframe order to permit theintroduction of additiona evidence, and thet the
WCAB eredinitsafirmation of thedecison. Accordingly, we reverse the decison of the WCAB and

the OOJ, and remand this case to the OOJ for proceedings consistent with this opinion.

V.
CONCLUSION

For thereasons stated, the order of theWorkers Compensation Apped Boardisreversed

and remanded for further proceedings consistent with this opinion.

Reversed and remanded.
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