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SYLLABUSBY THE COURT

1. “[T]hetrid [court] .. . isvested with awide discretion in determining awards .. . of
... court costsand counsdl fees; and thetrid [judge' s . . . determination of such matterswill not be
disturbed upon gpped to thisCourt unlessit clearly gppearsthat hehasabused hisdiscretion.” Syl. Pt. 3,

in part, Bond v. Bond, 144 W.Va. 478, 109 S.E.2d 16 (1959).

2. Anotherwise gppropriate awvard of cogsand expenses, induding atorneys fees, may
be madein actionsbrought pursuant to the West VirginiaSurface Cod Mining Redlamation Act, W. Va
Code 88 22-3-1t0-32 (1994 & Supp. 2000), upon an agreed order of dismissa of an goped from the

Surface Mine Board that has been approved and entered by the circuit court.

3. When acircuit court makes an award of costs and expenses pursuant to the West
VirginiaSurface Cod Mining Redlamation Act, W.Va Code 88 22-3-110-32 (1994 & Supp. 2000), the
order making such an awvard must contain gpedific findings of fact related to the dandards &t forth inthe

Act or governing regulations which provide sufficient detail to alow appellate review.



Albright, Justice:

TheWeg VirginiaDivison of Environmenta Protection (hereinafter “DEP”) gppedlsfrom
the January 27, 2000, order of the Kanawha County Circuit Court granting payment of costs, including
attorneys fees, to CurtisLouden and Anthony Sears (hereinafter “ Appdlless’) inacaseinvolving an
adminigrative gpped of apermit revison decison by the Surface Mine Board (hereingfter “SMIB”). The
award followed the drcuit court’' sdismissd of the gpped asmoot. Basad upon the briefsand arguments
of the partiesand review of the relevant records, we affirm in part, reversein part, and remand with

direction.

|. Factual and Procedural Background

Theunderlying controversy involved DEP sJdune4, 1998, decisontogrant Green Valey
Cod Company’ s(hereinafter “ Green Vdley”) December 10, 1997, gpplication for amendment to an
exiging permit, known asanincidental boundary revison (hereinafter “IBR”), that would havedlowed
GreenVdley toinject cod durry into an abandoned underground mine. Appelees opposed theIBR on
the groundsthat the durry injection would contaminate the water source of theresidentsinthe areaand
interferewith the naturd hebitat of indigenoustrout. Appelleesfiled apro seapped of the DEP decison
with the SMB, on which a hearing was conducted on September 15, 1998. Although the SMB
unanimoudy upheld the DEPdecision, itsfindl order of November 2, 1998, induded an amendment to the
IBR that required Green Valley to perform adyetest beforeit began any durry injection. Appellees

retained counsd to seek judicid review of the November 2, 1998, order, and apetition wasfiledin the
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Kanawha County Circuit Court on December 2, 1998, pursuant to the provisons of West VirginiaCode

§ 22B-1-9(a) (1994) (Repl. Vol. 1998).

OnMarch 11, 1999, GreenValley sent aletter to DEPrequesting that DEP“withdraw”
itsgpprova of thelBR. DEP granted Green Vdley' srequest for rescisson on June22, 1999. For reasons
not clear from the record or argument before this Court, DEP did not timely inform the circuit court or
Appdlessof GreenValey' srestssonrequest or of theagency’ sadtionin granting therequest. Appdlees
were not gpprised of these developmentsuntil July 6, 1999, after dl briefswere submitted by Appellees

and DEP according to the briefing schedul e established by the circuit court.*

After learning of the IBR rescisson, Appdleesjoined DEPin moving the lower court to
dismissthe apped for judicia review. By order entered July 23, 1999, the circuit court dismissed the
apped ontheground that theissuein controversy became moot whenthedurry injection project was
terminated by DEP srestisson of the Green Valley IBR. Also on July 23, 1999, Appdlessfiled apetition

seeking an award of costs and expenses associated with prosecuting the appeal before the circuit court.

Inresponseto Appdless petition for anaward of costs, DEPfiled amation for leaveto
fileathird-party damagaing Green Valey on September 7, 1999. In support of itsmotion, DEP asserted

that Green Valley should bear respongbility for al or part of any attorneys fee award because Green

‘Green Vdley nether filed an ansver nor submitted abrief inthejudicd review action beforethe
circuit court.



Vdley causad the | BR rescisson and DEP did not change its pogition with regard to the permit issuance.

The circuit court granted the motion regarding the third-party claim on the same day it was filed.

Through amoation filed on September 19, 1999, DEP sought to remand the attorneys fee
issueto the SVIB contending that: (1) the SM B was the more gppropriate forum to determine whether
Appdlesshad met the sandard established by date regulaion for an award of atorneys feesby meking
“ adgnificant contributionto afull and fair determination of theissues’;?and (2) SMB had superior acoess
tordevantinformation. Aspart of the January 27, 2000, order awarding Appelleescostsand expenses,
the circuit court denied DEP srequest for remand. 1t isfrom the January 27, 2000, order of award that

DEP appeals.

I1. Standard of Review
Weareguidedinour review of thedircuit court’ sruling regarding costsand atorney fees
by our holding in syllabus point three of Bond v. Bond, 144 W.Va 478, 109 SE.2d 16 (1959) wherein
wedated that, “[t]hetrid [court] . . . isvestedwith awidediscretionin determining awards. . . of . . . court
codsand counsd fees andthetrid [judge d . . . determination of such matterswill not be disturbed upon
apped tothisCourt unlessit clearly gppearsthat he hasabused hisdiscretion.” I1d. at 478, 109 SE.2d at

17, syl. pt. 3, in part.

238W.Va C.SR.2820.12.a2.



[1l. Discussion
Inthis gppedl, DEPraisesthree objectionsto the lower court’ sdecison to award costs.
According to DEP, thedircuit court’ s determination that fee assessments may not be made againgt permit
holdersin permit issuance and revison gppedsiscontrary tothelaw in West Virginia. DEP arguesfurther
thet thereisno authority for acourt to award cogsin caseswhereafind order doesnot incdudearevison
or modification of an agency’ sdecison based onthejudicd review sandards st forth in West Virginia
Code§ 29A-5-4(g) (1998).2 Findly, DEP contendsthat thecircuit court erred infinding that Appelless

made a significant contribution to afull and fair determination of the issues.

Thegandardsfor awarding feesand cogsin adminidrative goped sinvolving permitting
actionsunder theWest VirginiaSurface Cod Mining and Reclamation Act, W.Va Code 8§ 22-3-1t0-32

(1994 & Supp. 2000), (hereinafter “WV SCMRA”) aregoverned by theWes VirginiaSurface Mining

*West Virginia Code § 29A-5-4(g) provides:

The court may affirm the order or decison of theagency or remand the casefor
further proceedings. It shdl reverse, vacateor modify the order or decison of theagency
If the substantid rights of the petitioner or petitioners have been prejudiced because the
administrative findings, inferences, conclusions, decision or order are:

(1) Inviolation of constitutional or statutory provisions, or

(2) Inexcess of the statutory authority or jurisdiction of the agency; or

(3 Made upon unlawful procedures; or

(4) Affected by other error of law; or

(5) Clealywronginview of therdiable, probativeand substantid evidenceon
the whole record; or

(6) Arbitrary or capriciousor characterized by abuse of discretion or clearly
unwarranted exercise of discretion.
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Regulation Rules. See38W.Va C.SR.2820.12. Insyllabus point five of Schultzv. Consolidation
Coal Co., 197 W.Va. 375, 475 SE.2d 467 (1996), cert. denied, 519 U.S. 1091, 117 S.Ct. 767, 136
L.Ed.2d 713 (1997), we hddthat agtate regulation enacted pursuant to WV SCMRA “must bereadin
amanner cong stent with federal regulations’ promulgated under the Surface Mining Control and

Reclamation Act (hereinafter “SCMRA”).* Id. at 377, 475 S.E.2d 469, syl. pt. 5, in part.

Because we have not previously addressed an award of attorneys feesinvolvinga
WV SCMRA action that isdismissed by the circuit court beforejudicid review iscompleted becausea
party other than the administrative agency changed itsposition, wefind it necessary to consider the
pertinent provisions of the state and federal regulations.
TheWes VirginiaSurface Mining regulations governing adminigrative procesdings setsforth five diginct
situations in which costs and expenses may be awarded when judgment is entered:

20.12. Feesand Costs of Administrative Proceedings.

20.12.a. Request for Fees. Any person may on request be awarded by the
gppropriate board or court asum equd to costs and expensesincluding attorneys fees
and expert witness fees as determined to have been reasonably incurred. Such request

must be filed within forty-five (45) days of date of entry of judgment.

*30 U.S.C. 88 1201 to 1338 (1995 & Supp. 2000).
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... Costs and expenses, including attorneys fees may be awarded to:

20.12.a1. [A]ny partiapating party againd the violator under afinding thet
thereisaviolation of the Act, the regulations or the permit has occurred, and thereisa
determingtion thet the party madeasgnificant contributiontothefull andfarr determination
of the issues,

20.12.a.2. To any participating party other than the violator or his
representative from the Divison of Environmental Protection upon adeterminaionthat the
party made a significant contribution to a full and fair determination of the issues;

20.12.a.3. Toaviolaor fromtheDivison of Environmenta Protection
when the violator demonstrates that the Divison of Environmenta Protection issues
cessation order, ashow cause order or notice of violation in bad faith and for the purpose
of harassng or embarrassng theviolaor, provided that no avard shal bemadeunder this
subsectionif the Dividon of Environmenta Protection prevail supontheissuecof aviolaion;

20.12.a4. Toaviolator from any participating party other than the
Divisionof Environmental Protection where such participating partiesinitiated or
participated inthemagistrate proceeding in bad faith and for the purpose of harassing or
embarrassing the violator; and

20.12.a5. Tothe Division of Environmental Protection from any
participating party wherethe Divigon of Environmenta Protection demondtratesthat any
such party participating in such proceeding in bad faith and for the purpose of harassing or
embarrassing the Division of Environmentd Protection. Anaward may asoinclude
atorneys feesand expert witnessfeesexpended in obtaining anaward of cods expenses
and atorneys fees Decisonson such avardsmay be gppeded asother cases under the
Act.

BW.Va CSR.2820.12.a Thefederd SCMRA regulationscontain comparable provisonsregarding

litigant eligibility for an award of costs and expenses.®

°43 C.F.R Subtitle A (2000) provides, in pertinent part:

§4.1290 Who may file.
(a) Any person may file apetitionfor award of costs and expenses
including attorneys’ fees reasonably incurred as aresult of that person’s
(continued...)



One of DEP s contentions on gppedl isthat the lower court erred by not finding Green

Vdley ligblefor dl or part of the cogsawarded, given thefact that Green Vdley caused the resolution of

*(...continued)
participation in any administrative proceeding under the Act which results in—
(2) A final order being issued by an administrative law judge; or
(2) A final order being issued by the Board.

§4.1294 Who may receive an award.
Appropriate costs and expenses including attorneys' fees may be
awarded—
(a) To any person from the permittee, if—
(1) Thepersoninitiatesor participatesin any administrative proceeding
reviewing enforcement actionsupon afinding that aviolaion of the Adt,
regulations, or permit hasoccurred, or that animminent hazard existed,
and the adminigirative law judge or Board determinesthat the person
made asubgantid contribution to thefull and fair determination of the
Issues, except that acontribution of a person who did not initiatea
proceeding must be separate and distinct from the contribution made by
a person initiating the proceeding; or

(b) From OSM to any person, other than a permittee or his
representative, who initiatesor participatesin any proceeding under the
Act, and who prevalsinwholeor in part, achieving & least some degree
of success on the merits, upon afinding that such person made a
substantial contribution to afull and fair determination of the issues.
(©) Toapamitteefrom OSM when the permittee demondratesthat OSVI
issued an order of cessation, anotice of violation or an order to show
causewhy apermit should not be supended or revoked, in bad fathand
for the purpose of harassing or embarrassing the permittee; or
(d) Toapermitteefromany person wherethe permittee demondratesthet
the person initiated a proceeding under section 525 of the Act or
participated in such aproceading in bad faith for the purposeof harassing
or embarrassing the permittee.

(e) ToOSM whereit demonstratesthat any person applied for review
pursuant to section 525 of the Act or that any party participated in such
aproceding in bad faith and for the purpose of harassing or embarrassng
the Government.



the case by requedting that DEPrescind the permit. Wefind no support for thisargument inthe dear and
unambiguous|anguageof thedaeregulaionsor thecompanionfederd regulaions. Appdlessintheingant
cazwere partidpating partieswho initiated the reviews before both the SM B and arcuit court. Moreover,
the only regulatory basisfor assessng attorneys feesagaingt Green Vdley isavidlaion of WVSCMRA,
thedateregulaionsor apermit issued thereunder. Becausenoviolationwasinvolvedinthiscase, there
IS no authority for assessment of attorneys feesagaingt Green Vdley. Asthe circuit court properly
determined, the gpplicable provison of the date regulaionsfor avard of atorneys feesinthiscaseis 38
W.a C.SR.2820.12.a2. Consequently, weaffirm the determination of the circuit court thet Green

Valley isnot liable to Appellees for costs and attorneys' fees.

Weturn next to DEP sargument that an order of dismissal that doesnot reflect areverd
or modification of DEP' sdecision, according to the tandards of the Administrative ProceduresAct,’
cannot bethe basisfor an award of costsand expenses. Thisassartioniscontrary to the plain language
of thestateregulaion which Smply requiresthat ajudgment be entered before costsand expenses may be
awarded. 38W.Va. C.S.R. 2820.12.a. Weendorsethe view expressed in Kentucky Resources
Council, Inc. v. Babbitt, 997 F.Supp. 814 (E.D. Ky. 1998), when considering the similar federal
regulation,’that “thefina order of theBoard dismissing the plaintiffs’ apped doescondtitutea'find order’

even though it does not address the merits of the appeal.” Id. at 818.

®W.Va. Code 8§ 29A-5-4(0).

43 C.F.R. Subtitle A § 4.1290.



We condudethat theuse of thegeneral term “judgment” inthe tateregulations’indudes
any order that congtitutesan ending of judicid participationin the matter in controversy, whether by an
agreed order of dismissal or otherwise.® Courts should promote, not impede, the resol ution of casesby
agreement. Accordingly, wehold that an otherwise gppropriate award of costs and expenses, induding
attorneys fees, may be madein actions brought pursuant to the West Virginia Surface Cod Mining
Reclamation Act, W. Va. Code 88 22-3-1t0-32 (1994 & Supp. 2000), upon an agreed order of
dismissal of an gpped from the Surface Mine Board that has been gpproved and entered by the circuit

court.

DEP sfind argument isthat thecrcuit court could not havefound that Appdleessmadea
sgnificant contributiontoafull and fair determination of theissuesaslong astheagency never changedits
position. Weexamined what would permit an award of atorneys feesunder thefee-shifting provison of
the West Virginia Freedom of Information Act' in Daily Gazette Co., Inc. v. West Virginia
Development Office, 206 W.Va. 51, 521 SE.2d 543 (1999). Inthat decision, we established: “[F]or
aparty to have been successful o asto entitle him/her to an award of atorney’ sfees, ‘theremust besome
causal connection between thelawsuit and achangein the defendant’ sconduct[.] " 1d. at 61-62, 521

S.E.2d at 553-54 (quoting Urbaniak v. Newton, 19 Ca.App.4th 1837, 1842, 24 Cal .Rptr.2d 333, 335

®See 38 W.Va. C.SR. §20.12.

See also Black' s Law Dictionary 469 (6"ed. 1990) (defining “dismissal” as“[a]n order or
judgment finally disposing of an action, suit, motion, etc., without trial of the issuesinvolved”).

10\\.Va Code § 29B-1-7 (1992) (Repl. Vol. 1998).
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(1993)). A amilar condusonwasreached pursuant to the comparable federd regulaionsgoverning fee
awardsin aSMCRA action before afederal court in Kentucky Resources. The court in Kentucky
Resour ces explained that there must be ashowing of a“causd nexus between the plaintiffs actionsin
prosecuting the gpped . . . and the corrective actionstaken by . . . [the adminidtrative agency].” 997 F.

Supp. at 820.

ThisCourt hasfound, in various contexts, that meaningful gppdlate review of the decson
of alower court tting without ajury may occur only when peaific findings of fact and condusonsof law
arecontained inthe ppdlaterecord.™ Initsorder avarding costs, the circuit court merdly concluded that
“[d]espite the protestations of DEP, Louden and Searsdid in fact make asignificant contribution to the
outcomeof thecase” Initsonly comment on thet finding, thetria court saidinafootnote, “Without their
[Louden and Searg| origind petition to the Surface Mine Board and without their petition to this Court,
Green Vdley would not haverequested thewithdrawa of the revised permit, and DEPwould not have
recons dered granting that request.” Whilethat may be so, thetriad court does not explain upon what
evidenceit based that concdlusion. After acareful review of the record, as submitted to this Court incident

to thisgpped, welikewiseare unableto determine from that record what evidencethetria court relied

"See, e.g., Sate ex rel. Garden State Newspapers, Inc. v. Hoke, 205 W.Va. 611, 520
S.E.2d 186 (1999) (decision to close proceedings or sedl records and documents); Fayette County
Nat'| Bankv. Lilly, 199 W.Va. 349, 484 S.E.2d 232 (1997) (summary judgment); P.T.P. v. Board
of Educ. of Jefferson County, 200 W.Va. 61, 488 S.E.2d 61 (1997) (dismissal pursuant to W.Va.
R.Civ. P. 12(b)); Satev. Clark, 171 W.Va. 74, 297 S.E.2d 849 (1982) (voluntariness of confession);
Commonwealth Tire Co. v. Tri-Sate Tire Co., 156 W.Va. 351, 193 S.E.2d 544 (1972) (W.Va.
R. Civ. P. 52(a)).
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uponinreachingitscondusonthet Appeless* madeasgnificant contributiontoafull andfair determination
of theissues” 38W.Va C.SR.2820.12.1.a"% Mere conclusory findings of thisnature are smply
insufficient to permit meaningful review, especialy sincethe record before usis devoid of evidence
regarding thisissue. Consequently, we hold that when acircuit court makes an award of costsand
expenses pursuant to the West VirginiaSurface Cod Mining Reclamation Act, W.Va Code 88 22-3-1
t0-32 (1994 & Supp. 2000), the order making such an award must contain specific findingsof fact related
to the sandards set forth inthe Act or governing regulationswhich provide sufficient detail to dlow

appellate review.

When thefindingsof fact and conclusonsof law made by alower court onanissuetried
by the Court without ajury areinsufficient for appelatereview and therecordisinadequate to support the
circuit court’ sdeterminations, this Court may remand the matter to thelower court for that court to Sate
or amplify itsfindings in recognition of the deferencethis Court cusomarily givesto decisonsof thedrcuit
courtswhich are committed by our law to their discretion.”® Becausethe court below found entitlement
to rdlief and this Court cannot be cartain that it has beforeit dl factors relied upon by the lower court, we

choosethemoredeferentid course. Accordingly, wereversethe determination of thedrcuit court thet the

Anitshrief tothis Court, Green Vdley daesit “ madeabusnessdecison to rdinquishits permit
because the operation would not be economicd inlight of the conditionsimposed by the Surface Mine
Board.” Those conditionswere gpparently imposed after Appellantsraised their objections. However,
it does not appear from the record before usthat thisinformation was beforethe circuit court a thetime
of its decision to award costs, including attorney fees.

B39yl. Pt. 2, South Sde Lumber Co. v. Sone Construction Co., 151 W.Va. 439, 152
S.E.2d 721 (1967).
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award of cogts, induding attorneys fees, isgppropriateinthiscase, for lack of findingssufficient to permit
meaningful gppdlatereview, and remand thismatter tothedircuit court with directionto mekesuch findings
with gopropriate condusonsof law, asmay support itsdecisonto award codts, indluding attorneys fees,
or deny the motion therefor.

Accordingly, weaffirmin part, reversein part, and remand thismatter with directionsthet
thecircuit court make such findings of fact and conclusonsof law asmay fully demondrate Appellees
entittementto cods, induding atorneys fees, or enter an order denying themoationtherefor, asjusicemay

require.

Affirmed in part, reversed in part,
and remanded with directions.
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