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The Opinion of the Court was delivered Per Curiam.



SYLLABUSBY THE COURT

1. “A mationfor summary judgment should begranted only whenitisdeear thet there
ISno genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto clarify the
application of thelaw.” Syllabus point 3, Aetna Casualty & Surety Co. v. Federal Insurance Co.

of New York, 148 W. Va. 160, 133 S.E.2d 770 (1963).

2. “A complaint that could be condrued asbeing e@ther intort or on contract will be
presumed to be on contract whenever theaction would be barred by the statute of limitation if construed
asbeingintort.” Syllabuspoint 1, Cochran v. Appalachian Power Co., 162 W. Va. 86, 246 SE.2d

624 (1978).

Per Curiam:



Thisapped wasfiled by MichelleFuller, appdlant/plaintiff below? (hereingfter referred to
a“Ms Rulleg™), froman order by the Circuit Court of Raleigh County granting summary judgment infavor
of AliceE. Riffeand EllisRiffe, appdllees/defendantsbe ow (hereinafter collectively referred to as*the
Riffes’). Thedrcuit court granted summary judgment concluding that Ms. Fuller filed her complaint after
thetwo year tort satute of limitations. Ms. Fuller arguesthat the discovery rulefor tortswas gpplicable,
thus defeating thetwo year datute of limitations. Alternatively, she contendsthat thecircuit court’ sruling
was error because the satute of limitationsfor contracts governed her case. Based upon the parties
argumentson gpped, the record desgnated for gppellate review, and the pertinent authorities, wereverse

the decision of the Circuit Court of Raleigh County.

l.
FACTUAL AND PROCEDURAL HISTORY
Mr. Guy Meek, deceased, executed awill onMarch 15, 1995, devising dl of hisestate
to Ms. Fuller and naming her asthe executrix of hisestate.? On August 22, 1995, Mr. Meek executed a
deed conveying hisresidenceto the Riffes® The deed stated that $60,000 was paid as consideration for

the property. Six days after conveying his residence to the Riffes, Mr. Meek died.

'Ms. Fuller filed thisaction as executrix of the estate of Guy Mesk and in her individua capacity.
’Ms. Fuller isthe granddaughter of Mr. Meek.

Onthesameday, Mrs. Alice Riffe executed apower of atorney for Mr. Megk. Mrs. Riffeisthe
niece of Mr. Meek.



Both partiesagree that no condderation was actudly paid for the property. The Riffes
contend that the property wasaninter vivosgift. Incontrast, Ms. Fuller arguesthat the property wasnot
agift. Ms Fuller ingtituted thisaction, on behdf of Mr. Mesk’ s estate and individualy, to recover the

$60,000 or to have the property reconveyed to the estate.

Thedrcuit court granted summary judgment to the Riffesbased onits condusonthat the
action wasatort and that it wasfiled after the running of thetwo year statute of limitations* From this

ruling, Ms. Fuller now appeals.

.
STANDARD OF REVIEW
Wehavehddthat “[d] arcuit court’ sentry of summary judgment isreviewed denovo.”
Syl. pt. 1, Painter v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994). “A motion for summary
judgment should be granted only when it isdear that thereisno genuineissue of fact to betried and inquiry
concerning thefactsisnot desirableto clarify the gpplication of thelaw.” Syl. pt. 3, AetnaCas & ur.

Co. v. Federal Ins. Co. of New York, 148 W. Va. 160, 133 S[E.2d 770 (1963). We have similarly

*Thedircuit court' sorder Sated that itsruling could be trested as Summary judgment or asamation
to dismissunder Rule 12 of theWest VirginiaRules of Civil Procedure. The Riffesfiled amotion for
summary judgment. Therefore, this Court will treat the order as granting summary judgment.
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dated that “[u]nder Rule 56(c) of theWest VirginiaRulesof Civil Procedure, summeary judgment is proper
only wherethe moving party showsthat thereisno genuineissueasto any materid fact andthat itisentitied

to judgment as a matter of law.” Painter, 192 W. Va. at 192, 451 S.E.2d at 758.

[1.
DISCUSSION

Ms. Fuller contendsthat her cause of action sounded in contract® and intort.° Therefore,

*The contract satute of limitationsisfound a W. Va. Code § 55-2-6 (1923) (Repl. Vol 2000):

Every actiontorecover money, whichisfounded uponan award,
or onany contract other than ajudgment or recognizance, shdl be brought
within thefallowing number of years next after theright to bring the same
ghall have accrued, that isto say: If the case be upon anindemnifying
bond taken under any statute, or upon a bond of an executor,
adminigrator or guardian, curator, committee, sheriff or deputy sheriff,
clerk or deputy dlerk, or any other fiduciary or public officer, withinten
years, if it beupon any other contract inwriting under sedl, withinten
yeas if it beupon an award, or upon acontract inwriting, Sgned by the
party to be charged thereby, or by hisagent, but not under sedl, withinten
years and if it be upon any other contract, expressor implied, withinfive
years, unlessit be an action by one party againg his copartner for a
ettlement of the partnership accounts, or upon accountsconcerning the
trade or merchandise between merchant and merchant, their factorsor
servants, wheretheaction of account wouldlie, in either of which cases
the action may be brought until the expiration of five yearsfrom a
cessation of the dedlingsin which they areinterested together, but not
after.

®The tort statute of limitationsis found in W. Va. Code § 55-2-12 (1959) (Repl. Vol. 2000):

Every persona action for which no limitation is otherwise

prescribed shdl be brought: () Within two years next after theright to

bring the same shdl have accrued, if it be for damage to property; (b)
(continued...)



under existing principles of law the satute of limitations for tortswas not applicable.” In contrag, the Riffes
contend that the complaint sounded only intort. Thus, thecircuit court correctly goplied thetort statute

of limitations.

Our caseshavehddthat “[a complaint that could beconstrued asbeing ether intort or
on contract will be presumed to be on contract whenever the action would be barred by the statute of
limitation if construed asbeingintort.” Syl. pt. 1, Cochran v. Appalachian Power Co., 162 W. Va
86, 246 S.E.2d 624 (1978). Accord Syl. pt. 4, Smith v. Sacy, 198 W. Va. 498, 482 S.E.2d 115
(1996). Therelevant provisions of the complaint filed in this action provide as follows:

12. Defendants, and epecidly defendant Alice M. Riffe, took

unlawful advantage of her fiduciary relationship with Guy Meek and

exerted undueinfluenceover Guy Mesk when sheprocured hissignature

on the August 22, 1995 Deed six days prior to his death.

13. Under these circumstances, plaintiff isentitled to have the
defendants pay the Estate the sum of $60,000, plusinterest, which

representsthefar market vaueaof the property in question on August 28,
1995.

Based upon our review of the above cause of action provisons, and the complaint asa

®(...continued)
within two years next after the right to bring the same shdl have accrued
if it befor damagesfor persond injuries; and (C) within oneyear next efter
the right to bring the same shd| have accrued if it befor any other matter
of such naturethat, in caseaparty die, it could not have been brought at
common law by or against his personal representative.

‘Ms Fuller dternatively arguesthat if the case wastreated as strictly atort cause of action, thetwo
year datute of limitationsdid not run. Becausewe decidethisissue on the contracts argument, we need
not address the alternative tort contention.



whole, weare unableto say that the complaint invoked exclusvey atort causeof action. Thecomplaint
could beread asqating acause of actionin contract, aswell asintort. For example, the complaint could
be reasonably interpreted asacontract action because no money wasactudly paid for the property in
question. Additiondly, thetype of relief requested in the complaint soundsin contract. Findly, the
complaint could be aso read as stating a cause of action in tort based upon the manner in which Mr.
Meek’ ssgnature was obtained on the deed. “Wetherefore conclude that thisaction soundsintort and
contract and should not be precluded by atort satute of limitations” Smithv. Sacy, 198 W. Va. 498,
503, 482 SE.2d 115, 120 (1996). Consequently, thetrial court committed error in applying the tort

statute of limitations to bar the action.

V.

CONCLUSION

For the reasons explained in the body of this opinion, the circuit court’ sorder granting
summary judgment is reversed, and this case is remanded for additional proceedings.

Reversed and Remanded.



