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SYLLABUSBY THE COURT



1. “** A writ of prohibition will notissueto prevent asmpleabuseof discretionby a
trid court. Itwill only issuewherethetrid court hasnojurisdiction or having suchjurisdiction exceedsits
legitimate powers. W.Va. Code, 53-1-1." Syl. pt. 2, Sate ex rel. Peacher v. Sencindiver, 160
W.Va. 314, 233 SE.2d 425 (1977). Syl.pt. 2, Sateexrel. Keesv. Sanders, 192 W.Va. 602, 453
S.E.2d 436 (1977).” Syllabus Point 1, Sateex rel. United Hosp. v. Bedell, 199 W.Va. 316, 484
S.E.2d 199 (1997).

2. “*“ A writ of prohibitionisavailabdleto correct aclear legd eror resulting froma
tria court’ ssubstantia abuse of itsdiscretion in regard to discovery orders.” Syllabus Point 1, Sate
Farm Mutual Automobile Insurance Co. v. Sephens, 188 W.Va. 622, 425 S.E.2d 577 (1992).’
Syllabus Point 3, Sate ex rel. McCormick v. Zakaib, 189 W.Va. 258, 430 S.E.2d 316 (1993).”
Syllabus Point 2, Sateex rel. USG & G v. Canady, 194 W.Va. 431, 460 S.E.2d 677 (1995).

3. “““In order to assart an atorney-client privilege, threemain dements must be
present: (1) both partiesmust contemplatethat the attorney-cdlient relationship does or will exis; (2) the
advice must be sought by the client from that attorney in his capacity as alegal advisor; (3) the
communication between the atorney and dient mugt be [intended)] to be confidentid.” Syllabus Point 2,
Satev. Burton, 163 W.Va. 40, 254 SEE.2d 129 (1979)." Syl. pt. 7, Sateexrd. USF & G v.
Canady, 194 W.Va. 431, 460 SE.2d 677 (1995).” Syllabus Point 6, Sate ex rel. United Hosp. v.
Bedell, 199 W.Va. 316, 484 S.E.2d 199 (1997).

4, ““The burden of establishing the attorney-client privilege or thework product

exception, in dl their dements, dways rests upon the person assarting it.” Syl. pt. 4, Sateexrd. USF



& Gv. Canady, 194 W.Va. 431, 460 SE.2d 677 (1995).” Syllabus Point 3, Sateexrel. United

Hosp. v. Bedell, 199 W.Va. 316, 484 S.E.2d 199 (1997).



Per Curiam:

Petitioner, Westbrook Hedlth Services, Inc. (Westbrook), invokesthis Court’ sorigina
juridiction and seeksawrit of prohibition againg the Honorable GeorgeW. Hill, ., Judge of the Circuit
Court of Wood County, West Virginia, to prevent theenforcement of an order entered on November 14,
2000. Theorder granted Helen J. Wilson' smation to compd morecompletediscovery, motionto compe
tesimony, mation to compe production of documents, and mation for sanctions. Weissued aruleto show

cause and now deny the writ.

FACTS

Westbrook isanon-profit corporation thet provides hedth caresarvicesby doing busness
inWood County. Theunderlying claim arosewhen Ms. Wilson waslaid off from employment with
Westhrook on April 6, 2000 after working for the company for eighteen years. Wilson filed an action
against the company on June 7, 2000, alleging aviolation of the West VirginiaWage Payment and

Callection Act and employment discrimination based on ageand/or sex? Thedircuit court granted Wilson

The West VirginiaWage Payment and Collection Actislocated at W.Va. Code 88 21-5-1to
18.

*The West Virginia Human Rights Act is located at W.Va. Code 88 5-11-1 to 20.
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summary judgment on thewage payment and collection count. Theremaining employment discrimination

claim is pending before the circuit court and is the subject of this dispute.

Wilson served interrogatoriesand requestsfor production on Westbrook. She served
subpoenas duces tecum on Stewart Phillips, her direct supervisor who servesas Developmental
Disabilities Director for Westbrook, and Frances Murphy, secretary to the Executive Director of
Westbrook. Wilson requested that Murphy furnish any document which gave or offered severance
payment during the previousfour years; any document offering employment, including aternative
employment, during the previousfiveyears, any document which mentioned Wilson; and Murphy’ soffice
cdendarsfor thepreviousfour years. Thelis of documentsrequested from Phillipsismoreextensveand
Includes severance pay descriptions, employeelayoff explanations, job descriptions, minutesof staff
mestings budgetsand financid Satements, time sheets job descriptions of positionswhich have beenfilled
anceApril 6, 2000, and any document concerning Wilson. Dueto privacy concerns, Westbrook objected

to the production of documents which may contain confidential client and/or employee information.

Murphy was deposed on September 12, 2000; during her deposition, she stated that
counsdl for Westbrook was not her persond attorney. Phillipswas deposed on September 14, 2000;
during his deposition, counsdl for Westbrook stated he did not represent Phillips personaly but that
“[Phillips] isapart of Westbrook Health Services, and so any communications between him, as

management, and us, as counsd for Westhrook Hedlth Services, isprivileged.” Wilson damsthat counsd



for Westhrook ingtructed Phillips not to answer aguestion dleging atorney-dlient privilege® Westbrook
amply statesthat the corporation’ semployeeswere not ingructed by counsd to refrain from answering
questionsthat contained “ dearly discoverabdlefactud information.” Westbrook contendstheatorney-client
privilege pertainsto conversations regarding \Westhrook' s defense which took place between the witnesses

and counsel for Westbrook.

On November 14, 2000, Wilson filed amotion to compel more complete discovery,
moationto compe testimony, motionto compe production of documents, and motionfor sanctionsagang
Westhrook’ s counsd for instructing witnesses not to answer questions and for failing to produce the
requested documents. After holding ahearing, the court granted the motionsbut alowed Westbrook to
redact thenames of dlients*from documentswhich must be produced. Reasonableattorney feesand costs
expended to obtain the order were granted. Westhbrook now asksthis Court to prohibit the respondent

judge from enforcing the order.

DISCUSSION

*Phillipswasasked, “What did you do to preparefor your depositiontoday?’ Theaitorney, Mr.
Kent, responded, “ Other than spesking with us. Anything we have talked about, or Ed and |, you know,
whoever at my office, because | would instruct you not to answer that because that is privileged.”
(Emphasis added).

“The order says nothing about protecting the privacy of employees or former employees.
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Westhrook contendsthe attorney-client privilege attaches to communications between
Phillipsand Westbrook’ scounsdl because Phillipsisamanageria employeewho directly supervised
Wilson and to conversations concerning the defense of Westhrook which took place between Murphy and
Westbrook’ s counsd. Westbrook alegesthat privacy rights attach to employee and/or employment
informati on;>the objectionsto providing suchinformation werevaid and, therefore, cannot bethebasis
for sanctions. Westhrook maintains the respondent judge exceeded hislegitimate powers (1) by finding
that no attorney-client privilege attachesto conversationsbetween Westbrook’ scounsel and managerid
and supervisory employees; (2) by finding that no attorney-client privilege attachesto conversations
between Westhrook’ scounsd and non-managerid employees; (3) by finding that no privacy rightsaitach
to employeeand/or employment informeation which may contain information thet an employee or former
employeeexpectswill remain private; and (4) by awarding sanctionsand/or atorney feesto Wilson bassd

upon these erroneous findings.

Wilson contendstheinformeation she sought in theinterrogatoriesis absolutely rdevant to
proving her dam. Shemaintainstheinformation mug, therefore, beprovided. Shedso maintainsthat no
atorney-client privilege exists between Westbrook’ scounse and Westhrook’ semployees. Welimited
our review of thiscaseto theissuesof attorney-client privilege and the confidentiaity of tax information
regarding other employees of Westhrook. Webdievetha no atorney-client privilege exists betweenthe

employees of Westbrook and Westbrook’ s attorney's because the test established in Sate v. Burton,

Westhrook isreferring to salary information, date of birth, addresses, telgphone numbers, and tax
and contribution information.



163W.Va 40, 254 S.E.2d 129 (1979), and morerecently reiterated in Sateex rel . United Hosp. v.
Beddl, 199W.Va 316,484 SE.2d 199 (1997), isnot met. Furthermore, information concerning other

employeesis private and must be obtained by protective order.

Itiswell established that “““[ @ writ of prohibitionwill not issueto prevent asmpleabuse
of discretion by atrid court. Itwill only issuewherethetria court hasno jurisdiction or having such
jurisdiction exceedsitslegitimate powers. W.Va. Code, 53-1-1." Syl. pt. 2, Sateex rd. Peacher v.
Sencindiver, 160 W.Va. 314, 233 S.E.2d 425 (1977).” Syl. pt. 2, Sate ex rel. Keesv. Sanders,
192 W.Va. 602, 453 S.E.2d 436 (1994).” Syllabus Point 1, Sateexrel. United Hosp. v. Beddll,
199W.Va 316, 484 SE.2d 199 (1997). In other words, Westbrook’ s*right to the extraordinary remedy
of prohibition must dearly gppear beforeitisentitled tosuchremedy.” 1d., 199W.Va a 324,484 SE.2d
a 207. Clearly, “*“[@] writ of prohibition isavallableto correct aclear legd error resulting from atrid
court’ ssubstantial abuseof itsdiscretioninregard to discovery orders.” SyllabusPoint 1, SateFarm
Mutual Automobile Insurance Co. v. Sephens, 188 W.Va. 622, 425 S.E.2d 577 (1992)." Syllabus
Point 3, Sate ex rel. McCormick v. Zakaib, 189 W.Va. 258, 430 S.E.2d 316 (1993).” Syllabus

Point 2, Sateexrel. USF & G v. Canady, 194 W.Va. 431, 460 S.E.2d 677 (1995).

“Thescopeof discovery indivil casesisbroad; however, privileged materid isnot subject
todiscovery.” Sateexrd. Shroadesv. Henry, 187 W.Va. 723, 725, 421 S.E.2d 264, 266 (1992).
Moreover, “[t]heatorney-client privilegeisacommon law privilegethet protects communications between
aclient and an attorney during consultations.” Sateexrd. JohnDoev. Troid, 194 W.Va. 28, 35-36,
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459 S.E.2d 139, 146-47 (1995) (citationsomitted). Thismeansthat “[c]ommunicationsmadein
confidence ether by an atorney or aclient tooneancther are protected by the privilege”” Canady, 194
W.Va a 441, 460 SE.2d a& 687 (footnote omitted). Stated another way, the attorney-dient privilege“is
intended to ensurethat aclient remainsfreefrom gpprehenson that consultationswith alegd advisor will
bedisclosed.” 1d., 194W.Va at 438, 460 SE.2d a 684. However, before the attorney-client privilege

appliesto limit discovery, one must meet three minimum requirements.

Theserequirements are set forth in Syllabus Point 6 of Sateex rel. United Hosp. v.

Bedell, 199 W.Va. 316, 484 S.E.2d 199 (1997):
“‘In order to assat an atorney-client privilege, threemain dements must

be present: (1) both partiesmust contemplate theat the atorney-dient rdaionship

doesor will exig; (2) the advicemust be sought by thedient from that atorney in

his capacity asalegd advisor; (3) the communication between theattorney and

client must be[intended] to be confidentiad.” Syllabus Point 2, Sate v. Burton,

163W.Va 40, 254 SE.2d 129 (1979).” Syl.pt. 7, Sateexrd. USF & Gv.

Canady, 194 W.Va. 431, 460 S.E.2d 677 (1995).
In the case sub judice, Westbrook cannot demonstrate that these three requirements have been met.
During her deposition, Murphy specifically admitted thet Westbrook® sattorneyswerenot her atorneys.
During Phillips deposition, Wilson' sattorney asked Mr. Kent, Westbrook’ sattorney, if herepresented
Phillips. Mr. Kent specifically answered, “No, we don’t represent him persondly[.]” Furthermore,
Westhrook did not attempt to develop aline of questioning to show that aither deponent ever sought advice

from Westbrook'’ s attorneys in their capacity as legal advisors.



Rather, during Phillips deposition, counsd indructed himnot toanswer questionsregarding
“[anything we have talked about. . . because | would instruct you not to answer that because that is
privileged.” Thebassoffered for thisobjectionwasthat Phillipsis* part of management of Westbrook
Hedth Serviced.]” During Murphy’ s deposition, when asked if she employed Westbrook’ s atorney,

counsel intervened by concluding that “[s]he is Westbrook for purposes of the deposition.”

“*The burden of establishing the atorney-dient privilege or the work product exception,
inall their dements, waysrests upon the person assertingit.” Syl. pt. 4, Sateexrd. USFF & Gv.
Canady, 194 W.Va. 431, 460 SE.2d 677 (1995).” Syllabus Point 3, Sate ex rel. United Hosp. V.
Beddl, 199 W.Va 316, 484 S.E.2d 199 (1997). InBeddl, Mrs. Becker, apatient, suffered injuries
when shefdl fromacart in petitioner’ shospita. Following along hospitdization, Mrs. Becker died one
year later inanurang home. Immediatdy following the incident, Nurse Lemedters prepared an incident
report. The hospital’ srisk manager and general counsel completed an investigation report. The
adminigratrix of Mrs Becker’ sestate sought to discover both documents. Thehospita refused to produce
them citing attorney-client privilegeand thework product doctrine. Thecircuit court ordered disclosure
of theincident report and found theinvestigation report wasfactud in natureand, therefore, not protected.

The hospital sought to prohibit enforcement of the court’s orders.

ThisCourt stated that the burden rested upon the hospita to demondrate attorney-client

privilege and thework product doctrine. The Beddl Court concluded that neither the incident report nor



theinvestigation report met the d ements required to successfully assert the attorney-client privilege by

stating:
Soedificaly, the hospitd has not demondrated that Nurse Lemagters contemplated
that an attorney-client relationship did or will exist between her and Mr. Bray
when she prepared and then handed over theincident report to him. Thehospitd
further failed to establish that Nurse Lemagters sought any legd advicefrom Mr.
Bray with regard to thereport. Furthermore, the hospital hasfalled to articulate
adear argument asto how the d ementsof the attorney-client privilege havebeen
met with regard to theinvestigation report. Asaresult, thehospital hasfailedto
cary itsburden of establishing the atorney-dient privilege, indl itsdements, with
regard to either the incident or investigation report.

Bedell, 199 W.Va. at 326, 484 S.E.2d at 209 (citations and footnote omitted).°

Thesameistrueinthiscase. Asmere employeesof the company, Westbrook has not
established that Murphy or Phillips contemplated that an attorney-client relationship did or will exist
between them and Westbrook’ satorneys. Both deponents answered that Westhrook’ s attorneys did not
represent theminalega capacity. The deponentssmply are not the company for purposes of taking
depogitionsjust because Westhrook' sattorneys say they are. Westbrook further failed to establish that
ether deponent sought any legal advisefrom Westbrook’ sattorneys. Under these circumstances, we
cannot say thedircuit court abusad itsdiscretion by finding that no attorney-dient privilegeexigsbetween

Murphy or Phillips and Westbrook’s counsal.

®This Court found theincident report was not protected from discovery under thework product
doctrinebecauseit wasprepared inthe ordinary courseof thehospitd’ sbusness. Theinvestigation report
conglituted work product, but this Court found the hospital walved thet protection by desgnaingitsgenerd
counsel to testify regarding this matter.



Claming concerns of invasion of privacy, Westbrook refused to answer numerous
Interrogatorieswhich sought personnd information about employees or former employees of Westbrook.
Westbrook’ scounsel then objected to the production of thisinformation during the October 30, 2000
hearing. Counsd specificdly dated, “And al theway dong, and | told [Wilson' sattorney] inthevery
beginning that we just need acourt order for our protection.” Thejudge answered, “Wdl, youwould be
protected inthiscourt. | don’t know about any other, but anylbody that would sue you on that grounds
would bethrownout of court, and | think it would beafrivolouslawsuit.” Even &fter thisdiscussontook
place, Westbrook’ s counsd failed to seek aprotective order. Instead of seeking aprotective order or

producing the requested information, counsel asked this Court to prohibit discovery of the documents.

Protectiveordersareoften usad to protect the privacy rightsof nonlitigantsand aregranted
pursuant to West Virginia Rule of Civil Procedure 26(c), which states:

(c)  Protectiveorders.--Upon motion by aparty or by the person
fromwhom discovery issought, including acertification thet themovant hasin
good faith conferred or attempted to confer with other affected partiesin an effort
to resol vethe dispute without court action, and for good cause shown, the court
inwhichtheactionispending or dternatively, on mattersrelating to adepostion,
the court in the circuit where the deposition isto be taken may make any order
which justice requires to protect a party or person from annoyance,
embarrassment, oppresson, or undue burden or expense, including oneor more
of the following:

(1)  That the discovery not be had;

(2)  That thediscovery may be had only on specified termsand
conditions, including a designation of the time and place;

(3  Thatthediscovery may be had only by amethod of discovery
other than that selected by the party seeking discovery;

(4)  That certainmattersnot beinquired into or that the scope of the
discovery be limited to certain matters;
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(5)  Thatdiscovery beconducted with no one present except persons

designated by the court;
(6)  That adepogtion after being seded be opened only by order of
the court;

(7)  That atradesecret or other confidentia research, development,
or commercid information not bedisclosed or bedisclosed only inadesignated

way;
(80  That theparties simultaneoudly file specified documents or
information enclosed in sealed envelopes to be open as directed by the court.
If themotion for aprotective order isdenied inwholeor in part, the court
may, on such termsand conditionsasarejust, order that any party or person

provide or permit discovery. The provisonsof Rule 37(8)(4) gpply to theaward
of expensesincurred in relation to the motion.

InSateexrd. W.Va. Fire& Cas. v. Karl, 202 W.Va. 471, 505 S.E.2d 210 (1998)
(per curiam), theinsurance company sought to prevent therdease of daimfilesin infant settlement cases
which were resolved without court gpprova. The insurance company claimed that disclosure of such
documentation would violaethe privacy rightsof nonlitigant third partiesand could subject the company
toligbility for violaion of privacy rights. Thedrcuit court ordered production of thecdamfilesbut issued
aprotective order to preserve theinterests of nonlitigants. Fire and Casudty filed awrit of prohibition
attempting to prevent production. This Court acknowledged that the privacy rights of nonlitigant third
partiesareimportant and concdluded that the privacy interests of the nonlitigant infants could be protected
“by redacting the names, addresses, persond medicd information, and other identifying materid fromthe
records.” 1d.,202W.Va. a 476, 505 SE.2d at 215. Upon completion of redaction, theinfant clam

portions of the requested files were ordered to be produced.
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Perhapsthisor asmilar procedure can befollowed to protect Westbrook fromviolating
the privacy rightsof nonlitigant employeesor former empl oyeesregarding employment recordsand tax
information. Initssupplementa brief submitted to this Court, Westbrook states, “ Petitioner was never
trying to keep rlevant information from Respondent Wilson, Petitioner Smply wanted to have protection
from potentia lawsuits by employees and/or former employees, who may haveadam thet therr individual
right of privacy wasviolated.” \Westbrook later goes on to sate that “[t]he point cannot be made too
grongly thet Petitioner was never attempting to keep thisinformation completely from Respondent Wilson,
but only wanted an order protecting them from futureliability for the disclosure.” Westbrook also

conceded during oral argument before this Court that the documents were likely producible.

Westhrook must now protect itsdlf from possble daims of inveson of privecy by sseking
aprotectiveorder. Whenalitigant seeks persond and/or personne information concerning nonlitigant
employees or former employees from the litigant’ s former employer, production of the requested
information may invedethenonlitigant employees’ or former employees  righttoprivecy. Inthisingance,
the employer’ sremedy isto seek a protective order pursuant to West VirginiaRule of Civil Procedure

26(C).

For the foregoing reasons, the writ of prohibition is denied.

Writ denied.
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