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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “A circuit court'sentry of summary judgment isreviewed denovo.” Syllabus
Point 1, Painter v. Peavy, 192 W.Va. 189, 451 SEE.2d 755 (1994).

2. “ A mation for summary judgment should begranted only whenitisdeer thet there
ISno genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto clarify the
application of thelaw.” Syllabus Point 3, Aetna Cas. & Sur. Co. v. Federal Ins. Co. of New York,
148 W.Va. 160, 133 S.E.2d 770 (1963).

3. “Theburden of proving an essament retsonthe party daming suchrightand must
be established by dear and convincing proof.”  Syllabus Point 1, Berkeley Dev. Corp. v. Hutder, 159

W.Va. 844, 229 SE.2d 732 (1976).



Per Curiam:

Thiscaseisbeforethis Court upon gpped of afina order of the Circuit Court of WWood
County entered on April 12, 2000, granting summary judgment in favor of the gppelleesand plaintiffs
below, Stanley and Margaret Shepherd (hereinafter “the Shepherds’). Thedircuit court ordered thet the
Shepherdsshdl have the exclusve use of atwelve-foot right of way located on property owned by the
gopdlantsand defendantsbe ow, Marvin and Joyce Y oho (herandafter “the Y ohas’). Thedrcuit court dso
permanently enjoinedthe Y chosfromusing theright of way. Inthisapped, the'Y ohoscontend that the
carcuit court erred by prohibiting them from using their own land and by dismissing their counterdlam for

damages resulting from the Shepherds placing gates across the right of way.

This Court has beforeit the petition for appeal, the entire record, and the briefsand
argument of counsdl. For the reasons set forth below, thefina order of thecircuit courtisreversed. In
addition, thiscaseisremanded to the circuit court for entry of an order granting summeary judgment in favor

of theY ohosandfor atrial on damagesresulting from the Shepherds placing gatesacrasstheright of way.



The Shepherdsand the Y ohos own adjoining tracts of red estate in \WWood County, West
Virginia. The Shepherdspurchased their property which consstsof three separatetractsin 1990, 1992,
and 1995. The'Y ohospurchased their land on January 29, 1999. Thiscasearisesout of thereservation
of aright of way by apredecessor intitle of the partiesin adeed dated March 7, 1918, and recorded in
the Office of the Clerk of the County Commission of Wood County. The deed provides that:

Thereisretaned over and through thisboundary of land aright-of-way on

or near theroad now traveled down therun; whichright-of-way isfor the

perpetual use of the first party and his assigns.

Thisright of way runs through the Y ohos' property onto the Shepherds' property.

In addition to the reservation of theright of way inthe 1918 deed, William E. Adams
granted the Shepherdsaright of way easement acrossthe land now owned by the Y ohos on December
14, 1990. Theright of way deed states:

It isagreed and understood the right of way hereby granted isa private

right of way for useby the Granteesand thar inviteesand islimited touse

foringress, egressand regressto said 30-acretract of the Grantees. The

Grantors, their heirsor assgnsshd| havetheexpressright to usethisright
of way at any and all times.

Sometime prior to June 23, 1999, the Shepherdsplaced two gates acrasstheright of way.
Inresponse, the'Y ohossent al etter to the Shepherdsreguesting that they removethe gatesand Sgnswhich
they had posted. Thereafter, severa letters passed back and forth between counsdl for the parties.

However, the matter could not beresolved. Asaresult, the Shepherdsfiled acomplant in the Circuit



Court of VWWood County on December 21, 1999, saeking adedaratory judgment asto therespectiverights

of the parties.

It gopearsthat by error, the Shepherds made referencein their complaint to aright of way
in adeed conveying property to them. However, areview of the entire record indicates thet the disputed
right of way ison the property owned by the'Y ohos. Thedrcuit court granted summary judgment on April
12, 2000. Unfortunately, the dircuit court’ sruling refersto the right of way as described inthe complant.
Asnoted above, thecircuit court granted exdusve use of theright of way to the Shepherdsand enjoined

the Yohos from using it. *

.
We begin our andyssof thiscaseby noting that “[a] circuit court'sentry of summary
judgment isreviewed denovo.” SyllabusPoint 1, Painter v. Peavy, 192 W.Va 189, 451 SE.2d 755
(1994). Pursuant to Rule 56 of theWest VirginiaRulesof Civil Procedure, summary judgment isrequired
when the record showsthat thereis* no genuineissue asto any materid fact and that the moving party is

entitled toajudgment assamatter of law.” ThisCourt hasdso hdd that, “[a] motion for summary judgment

TheY ohosgtateinther brief that when they filed the petition for goped inthiscase, they
asofiled amotion pursuant to Rule 60(b) of theWest VirginiaRulesof Civil Procedurewith thecircuit
court to vacate thejudgment or inthedternative, to darify thecircuit court’ sfina order. A hearingwas
held on September 11, 2000, & which timethe dreuit court refused to congder the Y ohos maotion because
the present gpped was pending. However, counsd for the partiesdid agree that theright of way a issue
is located on the tract of land owned by the Y ohos.



should be granted only when it isclear that thereis no genuineissue of fact to betried and inquiry
concerning thefactsisnot dedrableto clarify the gpplication of thelaw.” Syllabus Point 3, Aetna Cas.

& Sur. Co. v. Federal Ins. Co. of New York, 148 W.Va. 160, 133 S.E.2d 770 (1963).

Attheoutset, the Y ohos state that they do not contest theright of the Shepherdsto usethe
easement in question. However, they contend that the deed to their property aswell asthe deedsto the
Shepherds property do not grant an exclusiveright of way to the Shepherds. The'Y ohosfurther assert
that the easement granted to the Shepherds on December 14, 1990, by William E. Adamswas not
intended for the Shepherds exdusveuse. The'Y ohosnotethat the December 14, 1990right of way deed
datesthat “[t]hegrantors, their hairsor assgnsshdl havethe expressuseof thisright of way a any and
al times” Asdirect successor intitleto William E. Adams, the Y ohosclaim that thereservetionin the

easement passed to them. We agree.

“Theburden of proving an easement rests on the party claiming such right and must be
established by clear and convincing proof.”  SyllabusPoint 1, Berkeley Dev. Corp. v. Hutder, 159
W.Va 844, 220 SE.2d 732 (1976). Although both parties agreethat an eesament exissover the Y ohos
property, the Shepherds maintain that they havetheexdusveright to usetheright of way. Thedrcuit court
agreaed and granted summary judgment inthar favor. However, upon review of the record, wefind that

the evidence does not support this decision.



Asagenerd rule, “where one acquires an easement over the property of another by an
expressgrant, the use of that easement must be confined to the terms and purposes of the grant.”
Hoffmanv. Smith, 172 W.Va 698, 700-01, 310 S.E.2d 216, 218(1983). Itisaso awdl-established
principle of law thet the servient estate owner hasdl the rights and benefits of ownership congstent with
the easement including the right to continue to usethe land unlessthereisan expressreservation to the
contrary. 25 Am. Jur. 2d Easements and Licenses § 98 (1996); 6B Michie's Jurisprudence
Easements § 6 (1998). In this case, the 1918 deed quoted above merely created aright of way for
perpetud use. Thelanguagein the deed doesnot establish or evenimply that theright of way isfor the
exdusveuseof thedominant estateowner. Likewise, subsequent deedsin the chain of titlereferencethe

right of way, but none contain an exclusive reservation of the right of way.

Moreover, the 1990 right of way desd executed by William E. Adams peaificdly reserves
for thegrantor and hisassgns“the expressright to usetheright of way a any and dl times” William E.
Adamswasthedirect predecessor intitletothe'Y ohos, and thusashisassgns, the'Y ohoshavetheright
to usetheright of way. Of course, the'Y ohos may not unreasonably interfere with the Shepherds use of

the right of way. |d.

Thus after athorough review of therecord inthis case, wefind that the circuit court erred

by granting summary judgment infavor of the Shepherds. Whilethe Shepherdsdearly havearight of way

over the property owned by the'Y ohos, the evidence showsthat theright of way isnot for their exdusve

use. Thefind order of thedircuit court istherefore, reversed. Inaddition, Sncethereareno genuineissues
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of materid fact, wefind that the Y ohosare entitled to summeary judgment asametter of law. Having found
that the Y ohos have been improperly enjoined from using their property, wefurther find that the circuit
court erred by dismissng their counterdam for damages resullting from the Shepherds placing gates across
theright of way. Accordingly, thiscaseisremanded to the Circuit Court of \WWood County for entry of an
order granting summary judgment infavor of the' Y ohosand for atria on damagesresulting fromthe
Shepherds placing gates across the right of way.

Reversed and remanded.



