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JUSTICE DAVISdedlivered the Opinion of the Court.

JUSTICE MAYNARD dissents and reservestheright to file a dissenting opinion.



SYLLABUSBY THE COURT

1. “Evidentiary findingsmade at an adminigtrative hearing should not bereversed
unless they are clearly wrong.” Syllabus point 1, Francis O. Day Co. v. Director, Division of

Environmental Protection, 191 W. Va. 134, 443 S.E.2d 602 (1994).

2. “Wherethe plaintiff claimsthat he was discharged for exercising hisFirst
Amendment right of free speech, the burdenisinitially upon the plaintiff to show: (1) thet hisconduct was
condiitutiondly protected; and (2) that hisconduct wasasubstantia or motivating factor for hisdischarge
Hisemployer may defest the daim by showing that the same decison would have been reached evenin
the absence of the protected conduct.” Syllabuspoint 4, Orr v. Cronder, 173W. Va 335,315 SE.2d

593 (1983).

3. “The Due Process Clause, Articlelll, Section 10 of the West Virginia
Congtitution, requiresprocedural safeguardsagainst State action which affectsaliberty or property
interest.” Syllabuspoint 1, Waitev. Civil Service Commission, 161 W. Va. 154, 241 S.E.2d 164

(1977).

4, A tenured teecher has aprotected property interest in hisher postion, which raises
conditutional due process cong deraionswhen ateacher isfaced with termination of hisher employment.

W. Va Const. art. 111, § 10.



5. Conditutiona dueprocessprind plesmay beusedto determinewhether disaiplinary
action taken by apublic higher educationa ingtitution againgt atenured teacher istoo severefor the

infraction occasioning such discipline. W. Va. Const. art. 111, 8 10.

6. Congtitutional due processis denied when atenured public higher education
teacher, who has a previoudly unblemished record, isimmediately terminated for an incident of
insubordination that isminor initsconsaquences. Under such circumstances, due processrequiresthe
educationd indtitutiontoimpose progressvedisciplinary sanctionsin an atempt to correct theteacher’s

insubordinate conduct before it may resort to termination. W. Va. Const. art. I11, § 10.



Davis, Justice:

George Trimble, gppelant/petitioner below (hereinafter referred to as“Mr. Trimble”),
gppedsfrom afind order of the Circuit Court of KanawhaCounty affirming the decison of the Board of
Directorsof the West VirginiaState College System (hereinafter referred to as“theBoard” ) to dismiss
Mr. Trimblefrom hispostion asatenured, full-time ass stant professor of English at the Southern West
VirginiaCommunity and Technica College, gopellee/respondent below (hereinafter referred to as*the
College’). Mr. Trimblewasterminated for dleged insubordination. Here, Mr. Trimble contendsthat his
termination violated hisFrst Amendment rightsto freedom of speechand assembly. Mr. Trimbledso
contendsthat he had aproperty interest in hisemployment and that because of hisproperty interest, the
Collegewasrequired to utilize progressve disciplinary measures prior to conddering termination of his
employment. After reviewing the entirerecord, and the briefsand argument of counsd, thefind order of

the circuit court is reversed.

FACTUAL AND PROCEDURAL HISTORY

The Board ceased to exist on July 1, 2000, pursuant to W. Va. Code 88 18B-2-1(e) & 18B-3-
1(e) (2000) (Supp. 2000). The Legidature replaced the Board with the West VirginiaHigher Education
Policy Commission. SeeW. Va. Code § 18B-1B-1, et seq. Additionally, on July 1, 2001, an
Inditutiond Board of Governorsfor each higher education inditution will comeinto exigence. SeW. Va
Code 8§ 18B-2A-1, et seq.



Mr. Trimble began hisemployment with the College asan Indructor inthe Fall of 19782
He was awarded tenure and promoted to the position of assistant professor in 1984. During his
employment with the Callege, Mr. Trimble taught Literature and English in the College’ sHumanities
Divison. Prior to 1996, Mr. Trimble engaged in no conduct that required disciplinary action againgt him.
Infact, Mr. Trimble cons stently received favorabl e eva uationsthroughout hisemployment with the

College.

Problemsbegan to occur in 1996. In January of 1996, the Collegefaculty unanimoudy
voted avote of no confidencefor the College Presdent, TravisKirkland. The no confidence votewas
prompted by numerous changes Mr. Travisatempted toinditute a the College. Additiondly, in August
1996, Mr. Trimblewasingrumenta inorganizing WV EA/Southern (hereingfter referredtoas“WVEA”),
ateacher’ slabor organization. Mr. Trimblebecame Presdent of the organization, whichamgority of the
College sfaculty eventualy joined. Infact, WVEA wasextremely critical of many policy initiatives

proposed by the College.

Oneof thechanges sought by Presdent Kirkland wastheimplementation of an assessment
planknown asingructiond Performance Systemslincorporated (hereinafter referredtoas”IPS”). 1PSI
wasacomputer software program used for writing coursesyllabi. Itwasdesgned to dlow for measuring

competency-based god swhich could be later usad to evd uate sudent achievement. The Collegefaculty

“The College is composed of four brancheslocated in Mingo, Logan, Boone and Wyoming
counties. Mr. Trimble taught at the Mingo County campus located in Williamson.
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wasfirg advised of the assessment plan inamemorandumissued in August 1996. A few months|ater,
Presdent Kirkland mandated the use of the IPSI software. Presdent Kirkland' sdecision wasmet with

faculty opposition.

TheHumanitiesDivison objected tousng IPSl. Theposition taken by the Humanities
Divisonwasthat IPS wasimpracticd and unworkablefor tharr courses dthoughit might haverdevancy
for technicd or vocationd programsoffered by the College. Therefore, Mr. Trimbleopposed theuse of
IPS on thegroundsthat it interfered with the principles of academic freedom. The position takenby Mr.

Trimble was printed in a newdletter published by WVEA.

Severd informationd meetingswere conducted by the College concerning the use of the
IPSl software on the Williamson campus. Mr. Trimblefailed to attend severa of themeetings.® The
Cdllegesant amemoto Mr. Trimbleadvisng him of inditutiond policy mandating advanced written notice
of non-emergency reasonsfor not attending required Collegemeetings. Mr. Trimblewasfurther advissd
that “[c]ontinued non-attendance and disregard for these required meetingswill resultin aletter of

reprimand being placed in your personnel file with additional action as needed.”

Mr. Trimble attended ameeting held on February 5, 1997. A meetingwasheld onMarch 5,
1997, but Mr. Trimble only atended the morming session thereof. Medtingsthat Mr. Trimble did not atend
occurred on November 21, 1996; December 6, 1996; April 16, 1997 and May 7, 1997.
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Asaresult of oppostion to the|PSl software by members of the Humanities Divison,
Presdent Kirkland ordered every faculty member of theHumanitiesDivisonto preparean | PSI-generated
gyllabusfor aspecific course by acertain deadline. Subsequently, Mr. Trimble and two other members

of the Humanities Division filed a grievance challenging the mandatory use of the IPS| software.

The College advised Mr. Trimbleinamemo dated March 17, 1997, that hisressanceto
the College seffortsto requirethefaculty to draft IPS syllabi wasbeing viewed asa“flagrant and willful
digregardfor directionsand/or inquiriesof your employer” which conditutes*“insubordination”. Mr. Trimble

responded with a memo disputing the characterization of his actions as “insubordination”.

DuringaHumanitiesDivisonmegtingin April, 1997, Mr. Trimbleand another faculty
member indicated thet they refusad to completeasyllabususng the IPS format pending resolution of their
grievance” On April 14, 1997, Mr. Trimblereceived aletter directing him to gppear in avacant officeon
the College’ sLogan Campus at 9:00 am. on Wednesday, April 16, 1997, to complete adraft IPS

gyllabus. Mr. Trimble failed to appear at the Logan campus on April 16, 1997.

By letter dated May 12, 1997, Presdent Kirkland advised Mr. Trimbleof theCollege's
intention to terminate his employment, effective May 30, 1997, for insubordination. Mr. Trimblewas

offered the opportunity to meet with President Kirkland to rebut the charges. He never requested a

*The grievance was eventually denied.
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meseting. Accordingly, by letter dated May 30, 1997, Mr. Trimble semployment with the Collegewas

terminated.®

Mr. Trimblefiled a grievance chalenging histermination. An Ingtitutional Hearing
Committee (herenafter referredtoas” IHC”) conducted evidentiary hearingson September 2and 3, 1997.
On September 22, 1997, IHC issued al etter decisoninfavor of Mr. Trimble, concluding that therewas
no proof that hewasinsubordinate. However, Presdent Kirkland subsequently mede hisown findingsand
uphed Mr. Trimble€ stermination. Mr. Trimble gppeded Presdent Kirkland' sdecisontotheBoard. A

hearing examiner was appointed to conduct evidentiary hearings.

Thehearing examiner issued adecision on November 18, 1998, recommending thet the
termination decison be upheld. The Board adopted the recommendation on January 26, 1999. Mr.
Trimblethenfiled an gpped with the Circuit Court of KanawhaCounty. Thecircuit court affirmed the

Board' s decision on August 2, 2000. It isfrom the circuit court’s ruling that Mr. Trimble now appeals

.
STANDARD OF REVIEW
Thismeatter arisesfrom an adminigrative grievance under 10W. Va CSR § 131-36-1,

et seg. and W. Va. Code § 29A-5-1, et seq. As such, we have held that:

InMay of 1997, Mr. Trimble received hisannua evauation report. Thisevauation rated Mr.
Trimble' s performance as “Good” for the 1996-1997 school year.
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Uponjudiad review of acontested caseunder theWest Virginia
Adminidrative Procedure Act, Chapter 29A, Artide 5, Section 4(g), the
creuit court may afirmtheorder or decison of theagency or remandthe
casefor further proceedings. Thecircuit court shdl reverse, vacate or
modify theorder or decison of theagency if the substantid rightsof the
petitioner or petitioners have been prg udiced because the adminidrative
findings, inferences, conclusons, decisonsor order are: “(1) Inviolaion
of condtitutiond or statutory provisons,; or (2) In excessof the Satutory
authority or jurisdiction of the agency; or (3) Made upon unlawful
procedures, or (4) Affected by other error of law; or (5) Clearly wrong
inview of therdiable, probative and subgtantid evidenceonthewhole
record; or (6) Arbitrary or capricious or characterized by abuse of
discretion or clearly unwarranted exercise of discretion.”

Syl. pt. 2, Shepherdstown Volunteer Fire Dep't. v. Sate ex rel. Sate Human Rights Comm' n,
172 W. Va. 627, 309 S.E.2d 342 (1983). Accord Syl. pt. 1, Modi v. West Virginia Bd. of Med.,
195W. Va. 230, 465 SE.2d 230 (1995). Wehavedso stated that “[€]videntiary findingsmadeat an
adminigrative hearing should not be reversed unlessthey aredearly wrong.” Syl. pt. 1, Francis O. Day
Co. v. Director, Div. of Envtl. Prot., 191 W. Va. 134, 443 SE.2d 602 (1994). Theclearly erroneous

standard does not entitle areviewing court to reversethefinder of fact

amply becauseit may havedecided thecasedifferently. ... Indeed, if the

lower tribund’ scondusion is plausblewhen viewing the evidenceinits

entirety, the gppdlae court may not reverseevenif it would haveweghed

the evidence differently|.]
Board of Educ. of County of Mercer v. Wirt, 192 W. Va. 568, 578-79, 453 S.E.2d 402, 412-13
(1994) (citing Anderson v. Bessemer City, 470 U.S. 564, 573-74, 105 S. Ct. 1504, 1511, 84 L. Ed.

2d 518, 528 (1985)) (footnotes omitted).



1.
DISCUSSION
A. First Amendment Claim
Mr. Trimblemakestwo argumentsregarding thedam that histerminaion violated hisrights
tofreegpeech and assembly,® asguaranteed under the First Amendment of the United States Condtitution.”
Frg, Mr. Trimble assertsthat hewasfired because of hisunion attivitiesin establishingabranch of WVEA
a the College. Therefore, he argues, the First Amendment protected him from being fired for such
activities. Second, he contendsthat hisrefusal to cooperatewithimplementing the |PSI programwasa

protest affecting theeducation of hisstudents. Likewise, he contendsthe Firs Amendment protected him

Mr. Trimblemakesacolorableargument regarding the free speech dlaim, but does not provide
any andyzable argument regarding the free assambly contention. Therefore, we will not addressthe free
assembly contention. “Although we liberdly congtrue briefsin determining issues presented for review,
Issueswhich arenot raised, and those mentioned only in passing [which] are not supported with pertinent
authority, are not conddered on gpped.” Satev. LaRock, 196 W. Va. 294, 302, 470 SE.2d 613, 621
(1996) (citation omitted). Seealso Tiernan v. Charleston Area Med. Cir., Inc., 203 W. Va 135,
140n.10, 506 SE.2d 578, 5833 n.10 (1998) (*“Issues nat raised on gpped or merdy mentioned in passing
aredeemed waived.”); Satev. Lilly, 194 W. Va. 595, 605 n.16, 461 S.E.2d 101, 111 n.16 (1995)
(“[Clasua mention of anissuein abrief iscursory treatment insufficient to preservetheissueon
appeal.” (citation omitted)).

TheFirs Amendment reeds “ Congressshal makeno law repecting an establishment of rdigion,
or prohibiting the free exercise thereof; or aoridging the freedom of speech, or of the press; or theright of
the people peaceably to assemble, and to petition the Government for aredress of grievances.” U.S.
Const. amend. I.



from being fired for such protest. Theadrcuit court and hearing examiner conduded that Mr. Trimblefailed

to prove that his termination was due to the exercise of First Amendment freedoms.®

Wehave acknowledged that “the* condtitutiona guarantee of free oeechisaguarantee
only againgt abridgement by government, federal or state.’” Riesbeck Food Mkts,, Inc. v. United
Food & Commercial Workers, Local Union 23, 185 W. Va 12, 16 n.11, 404 S.E.2d 404, 408
n.11 (1991) (quoting Hudgensv. NLRB, 424 U.S. 507, 513,96 S. Ct. 1029, 1033, 47 L. Ed. 2d 196,
202 (1976)). ThisCourt hasrecognized that * public employeesareentitled to be protected fromfirings,
demotionsand other adverse employment consegquencesresulting fromtheexercise of their free gpeech
rights, aswdll asother Firs Amendment rights” Orr v. Crowder, 173W. Va. 335, 343, 315SE.2d
593, 601 (1983). Thereisno disputein thiscasethat the Collegeisapublic inditution and istherefore
subject to the restrictions of the First Amendment. We held in Syllabus point 4 of Orr, in part, that:

[W]heretheplaintiff claimsthat hewasdischarged for
exerdsng hisFHrs Amendment right of free speech, the
burdenisinitialy upon the plaintiff to show: (1) that his
conduct was congtitutiondly protected; and (2) thet his
conduct wasasubstantial or motivating factor for his
discharge. His employer may defeat the claim by
showing that the same dedison would have been reeched

even in the absence of the protected conduct.

173 W. Va 335, 315 S.E.2d 593.

®*Thecircuit court concluded that it did not believe these condtitutiondl issuesexist inthe caseat
bar”. The hearing examiner found that “[t]he evidence, while suggesting that the Administration waan't
particularly pleased with union organizing efforts on or around the College grounds, did not demondrate
that the administration engaged in any untoward, pretextua or under-handed activities designed to result
in the Grievant’ s termination.”



(1) Determining whether conduct was congtitutionally protected. Under the first
prong of Orr wemust determinewhether Mr. Trimbl€e' sconduct was congtitutional ly protected. The
United States Supreme Court haslong hd d that public employeesmay not “ becompeled tordinquishthe
FHra Amendment rightsthey would otherwise enjoy as dtizensto comment on matters of public interest
in connectionwith the operation of the public[ingtitutions] inwhichthey work.” Pickering v. Board of
Educ., 391 U.S. 563,568, 88 S. Ct. 1731, 1734, 20 L. Ed. 2d 811, 817 (1968). Under this standard,
Mr. Trimblehad acongtitutiondly protected right to voice concernshe may have had regarding theimpact

of IPSI on his students.

Further, in Smith v. Arkansas Sate Highway Employees, 441 U.S. 463,99 S. Ct.
1826, 60 L. Ed. 2d 360 (1979), the United States Supreme Court recognized that public employeesdo
enjoy some Hra Amendment rightsregarding their organizationd attempts. TheSmith court sated“[t]he
public employeesurely can associate and Spesk fredy and petition openly, and heisprotected by the First
Amendment from retdiation for doing 0.” Id., 441 U.S. & 465,99 S. Ct. a 1828, 60 L. Ed. 2d a 363
(ctationsomitted). Therefore, Mr. Trimblewasdearly protected by the Firs Amendment in his pesceful

efforts to organize a branch of WVEA at the College.

Therecordinthiscasedso dearly illustratesthat Mr. Trimblerefused to crestean IPS
syllabusafter being ordered to doso by the College. Mr. Trimbleasofailed to attend severa meetings

involving IPSl training. WhileMr. Trimblemay havedeemed thelatter conduct tobean expressonof his

9



protest to the use of the IPSI program, we do not believe that this conduct was protected by the First
Amendment. Wehaverecognizedthat “theright to free gpeechisnot absolute” Tiernanv. Charleston
AreaMed. Ctr., Inc., 203W. Va. 135, 143, 506 S.E.2d 578, 586 (1998). InOrr wesmilarly pointed
out “that the State, asan employer, dso hasaninterest inthe efficient and orderly operation of itsaffars
that must be bal anced with the public employees' right to free speech, whichisnot absolute” Orr, 173

W. Va at 343-44, 315 S.E.2d at 601.

Here, the College bdieved that the IPS program would help in evaluding its sudents.
Whether the Callegewasright or wrong isof no importance or Sgnificanceto our ultimate conclusonin
thiscase. The College had theexclusveresponsibility in assessing themeritsof the|PSl program. It
required Mr. Trimbleto atend traning sessonsinvolving the |PS program and issued alawful mandeate
requiring Mr. Trimbleto usethis software. Mr. Trimble cannot depend upon the First Amendment for
refudng to atend thetraining sessonsandfor refusng to usethel PS program. “ Academic freedomisnot
alicensefor activity a variancewith job related procedures and requirements, nor doesit encompass
activitieswhich areinternally destructive to the proper function of the university or disruptiveto the
education process.” Pickering v. Board of Educ., 391 U.S. 563, 572,88 S. Ct. 1731, 1736, 20 L.

Ed. 2d 811 (1968).

(2) Determining whether conduct was a substantial or motivating factor for
thedischarge. Under the second prong of Orr we must decide whether Mr. Trimbl€e' s conduct was

asubsgtantia or motivating factor for hisdischarge. Aswe have pointed out, Mr. Trimbleengagedin

10



conduct that was protected by the First Amendment and other conduct that had no congtitutional
protection. The Callege contendsthat it fired Mr. Trimble because hewasinsubordinatein faling to atend
severa meetingsand in refusing to create an IPSI syllabus. Mr. Trimble contends that, absent his
conditutiondlly protected union activities, the Collegewould nat have terminated him for missng severd

meetings and refusing to create an IPSI syllabus.

Inour review of therecord in this case, we cannot say that Mr. Trimble proved that the
substantial or motivating factor in histermination washisunion activities. Weagreewith thehearing
examiner’ sconclusonthat “[t]heevidence, whilesuggesting that the Administrationwas' t particularly
pleasad with union organizing efforts on or around the College sgrounds, did not demondiratethet the
adminigration engaged in any untoward, pretextud or under-handed activitiesdesgned toresultinthe
Grievant’ stermination.” We, therefore, find no Firss Amendment violationinthe College sdecisonto

terminate Mr. Trimble.®

B. Property Interest In Employment

Next, Mr. Trimble contendsthat because hewas atenured assstant professor, hehad a

property interest in hisemployment. Further, hecdamsthat because of the property interest, the College

Wemusgt emphasizetha therecord inthiscasesmply failed to provideascintillaof evidencethat
wouldlink Mr. Trimbl€ sunion activity withthedecisonto terminatehim. Tobedear, thisCourt will act
withtheutmost swiftnessand dispetchtoremedy unlawful governmentd interferencewith Firs Amendment
rights. However, wewill notimposetheful | weight of our condtitutiond authority whentheonly evidence
proffered is alawyer’s characterization of events without any evidence to support the claim.

11



should not havefired him beforeresorting to other progressive disciplinary measures. Weagreewith Mr.

Trimble on both issues.

Wehavehddthat “[tjhe DueProcessClause, Artidelll, Section 10 of theWest Virginia
Congtitution, requiresprocedural safeguardsagainst State action which affectsaliberty or property
interest.” Syl. pt. 1, Waite v. Civil Serv. Comm'n, 161 W. Va. 154, 241 S.E.2d 164 (1977).
Moreover, “[gny daim of entitlement to aconditutiondly protected property interest isdetermined by date
law.” State ex rel. Deputy Sheriff’'s Ass'n v. County Comn' n of Lewis County, 180 W. Va
420, 422, 376 S.E.2d 626, 628 (1988)."° In Clarke v. West Virginia Board of Regents, 166 W.
Va 702, 709-10, 279 S.E.2d 169, 175 (1981), we recognized acongtitutionaly protected property
interest existsin atenured teaching position. See Syl. pt. 3, Sate exrel. McLendon v. Morton, 162
W. Va 431, 249 SEE.2d 919 (1978) (“ A teacher who has satisfied the objective digibility sandardsfor
tenure adopted by a State college has asufficent entitlement so that he cannat be denied tenure on theissue
of his competency without some procedura due process.”); Syl. pt. 4, Waitev. Civil Serv. Comm'n,

161W.Va 144, 241 SE.2d 164 (“A Satecivil sarvice dassfiedemployeehasaproperty interest arisgng

This Court recently held in Syllabus point 6 of Sateex rel. Angey v. Davis, 203 W. Va. 538,
509 S.E.2d 579 (1998), that:

Tohaveaproperty interest, anindividud must demondratemore
than an abgtract need or desirefor it. Hemust ingead have alegitimate
clamof entitlement to it under state or federa law. Additiondly, the
protected property interest is present only when theindividua hasa
reasonabl e expectation of entitlement deriving from theindependent
source.

12



out of thestatutory entitlement to continued uninterrupted employment.”). Indeed, itiswell-settled, and
we so hold, that atenured teacher hasa protected property interest in hisTher position, which raises
condtitutional due process cong deraionswhen ateecher isfaced with termination of hisher employment.
W.Va. Cong. art. I11, §10. SeeGilbert v. Homar, 520 U.S. 924, 928, 117 S. Ct. 1807, 1811, 138
L. Ed. 2d 120, 126 (1997); Board of Regents of Sate Colls. v. Roth, 408 U.S. 564, 578, 92 S. Ct.
2701, 2709, 33 L. Ed. 2d 548, 561 (1972); Perryv. Sndermann, 408 U.S. 593, 602-03, 92 S. Ct.
2694, 2700, 33 L. Ed. 2d 570, 580 (1972); California Teachers Ass n. v. California, 84 Cal. Rptr.
2d 425, 20 Cal. 4th 327, 975 P.2d 622 (1999); Farner v. Idaho Falls Sch. Dist. No. 91, 17 P.3d
281 (Idaho 2000); Smith v. Ouachita Parish Sch. Bd., 702 So. 2d 727 (La. App. Ct. 1997). We
recognizethat the purposeof tenureisto protect competent and worthy teechersagaing arbitrary dismissa
andto promote conditionswhichwill encouragethar professond growth. It doesnaot, however, confer
upon teachersspecid privilegesor immunitiesto interferein the efficient operation of an educationa
Ingtitution. See Baughman v. Unified Sch. Dist. No. 500, 10 P.3d 21, 24 (Kan. Ct. App. 2000). In
theingtant proceeding thereis no dispute, and the circuit court so found, that Mr. Trimble sstatusasa
tenured assgant professor gave him a.condtitutiondly protected property interest in continued employment

with the College.

The cases decided by this Court that implicated acongtitutionally protected property
interest inemployment dedlt primarily with giving adeguate notice or holding an adeguatehearing prior to
taking somedisciplinary action against theemployee. See Snviger v. Civil Serv. Comm'r, 179W. Va

133, 365 S.E.2d 797 (1987); Fraley v. Civil Serv. Comm'n, 177 W. Va. 729, 356 S.E.2d 483
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(1987); Major v. DeFrench, 169 W. Va. 241, 286 S.E.2d 688 (1982); Clarke v. West Virginia Bd.
of Regents, 166 W. Va. 702, 279 S.E.2d 169 (1981); North v. West Virginia Bd. of Regents, 160
W.Va 248, 233 SE.2d 411 (1977); Waitev. Civil Serv. Commin, 161 W. Va 154, 241 SE.2d 164
(2977); Syder v. Civil Serv. Comm'n, 160 W. Va. 762, 238 S.E.2d 842 (1977). Theissueof an
adequate notice or hearing is not presented by theinstant case. Instead, we are asked to determine
whether Mr. Trimbl€e sproperty interest in continued employment required the Collegeto utilize progressive

disciplinary measures before resorting to termination.

Whenanemployeeisdeterminedto haveaproperty interest in hisor her employment, the
extent of due process required is determined as follows:

The extent of due process protection affordable for aproperty
interest requires condderation of three didtinct factors fird, the private
interest that will be affected by the officid action; second, therisk of an
erroneous deprivation of aproperty interest through the procedures usad,
and the probable value, if any, of additional or substitute procedura
safeguards, andfindly, thegovernment’ sinterest, including thefunctions
involved and thefiscal and administrative burdensthat theadditiona or
substitute procedural requirement would entail .

"n Syllabus point 2 of North v. West Virginia Bd.of Regents, 160 W. Va. 248, 233 SE.2d
411 (1977), we held the following:

Applicable standardsfor procedural due process, outsidethe
crimind area, may depend upon the particular circumstances of agiven
case. However, thereare certain fundamental principlesinregardto
procedurd due processembodied in Artidle 11, Section 10 of the West
Virginia Constitution, which are[:] First, themore valuable theright
sought to be deprived, the more safeguardswill beinterposed. Second,
due process mugt generdly begiven before the deprivation occursunless

(continued...)
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Syl. pt. 5, Waitev. Civil Serv. Comm'n, 161 W. Va. 154, 241 S.E.2d 164 (footnote added). See
Syl. pt. 5, Major v. DeFrench, 169 W. Va. 241, 286 S.E.2d 688. We are aso reminded that “due
processisaflexible concept which requires courts to balance competing interests in determining the
protection to be accorded one facing a deprivation of rights.” Clarke v. West Virginia Bd. of

Regents, 166 W. Va. at 710, 279 S.E.2d at 175.

Condtitutiond due process protectionsareto bedefined by thefactsof aparticular case.
Itisgenerdly recognized that if it isdetermined that congtitutiona due process gpplies, “the question
remainswhat processisdue.” Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 541, 105 S. Ct.
1487, 1493, 84 L. Ed. 2d 494, 503 (1985) (internal quotation and citation omitted). Because of the
“flexibleé’ nature of due process webdieve, and accordingly hold, that congtitutiond dueprocessprinciples

may be used to determinewhether disciplinary action taken by apublic higher educationd indtitution againg

(...continued)
acompelling public policy dictates otherwise. Third, atemporary
deprivation of rightsmay not requireaslargeamessureof procedurd due
process protection as a permanent deprivation.
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atenured teacher istoo severefor theinfraction occasioning such discipline® W. Va Cong. art. 11, §

10.

Our decison in Oakes v. West Virginia Department of Finance and
Adminigtration, 164 W. Va. 384, 264 S.E.2d 151 (1980), although involving civil service and not
invoking congtitutiond principles, providessomeguidancefor our resolution of theinstant case.*In Oakes
the employee wasterminated from histenured civil service position asaposmester for the state capitol
pogt office. Theemployee wasfired because he dlegedly was negligent in falling to ensure two pieces of
registered mail, containing bid proposasfor financing the Sate' s purchase of an arplane, were ddivered

beforethe dosng deadlinefor such bid. Wehddthat “good causs’ wasnot shown tojudtify termingting

Inthe case of Sateex rel. McLendon v. Morton, 162 W. Va. 431, 249 S.E.2d 919 (1978),
the employee had taught for Sx yearsin aningitution which hed policiesthet provided that an employee
with 9x yearsof tenureshould be natified of any nonretention decison by timely notice. Theemployeewas
not treated in accordance with the policies. This Court concluded that, because of her long tenure, the
employeewasentitled to the safeguardswhich the policiesestablished. Inreaching our decison, wenoted
that in Beverly Grill, Inc. v. Crow, 133 W. Va. 214, 57 S.E.2d 244 (1949), and Hoffman v. Town
of Clendenin, 92 W. Va. 618, 115 S.E. 583 (1923), there was a recognition that arbitrary and
cgpriciousbehavior onthepart of apublicemployer issynonymouswith alack of procedurd dueprocess.
The ruling in McLendon stands for the proposition that where an employee has obtained a property
interest in employment with a public employer, he or sheisentitled to nonarbitrary and noncapricious
treatment by that employer. See Fraley v. Civil Serv. Comnin, 177 W. Va. 729, 733, 356 S.E.2d
483, 487 (1987) (“ The due process safeguardswhich protect againg arbitrary deprivation of the property
interest’ in continued uninterrupted empl oyment cannot bedisregarded by thelL egidature.”); Syl. pt. 12,
Queen v. West Virginia Univ. Hosps,, Inc., 179 W. Va. 95, 365 S.E.2d 375 (1987) (“A person
employed by astate actor cannot be summarily discharged without any procedurd protections, because
the fundamenta promise of due processisfreedom from arbitrary trestment; the procedures must be
sufficient to insure that the action is fair and based on reasonable standards.”).

\We have consistently recognized that the purpose of the civil sarvice systemisto providecivil
service employees security of tenure. SeeBlakev. Civil Serv. Comm'n, 472W. Va. 711, 310S.E.2d
472 (1983); Mackin v. Civil Serv. Comm’'n, 155 W. Va. 139, 181 S.E.2d 684 (1971).
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theemployee. In Syllabus point 1 of Oakeswe stated, in part, that good cause* means misconduct of a
substantial nature directly affecting the rights and interest of the public, rather than . . . trivial or
inconsequentiad matters, or meretechnica violationsof satuteor officia duty without wrongful intention.”*
164 W. Va 384, 264 SE.2d 151. Our decison in Oakeswas based in part upon thefact “that nothing
in therecord indicate[d] that Mr. Oakes had aprior history of negligent or inefficient conduct in his
supervison of the Capitol Post Office, nor that hehad received any reprimands or been subjected to any
disciplinary proceedings.”* Oakes, 164 W. Va. at 386, 264 S.E.2d at 153. SeeWest Virginia Dept.
of Health v. West Virginia Civil Serv. Commn, 178 W. Va. 237, 358 S.E.2d 798 (1987) (finding
no good causefor dismissa); Blakev. Civil Serv. Comm'n, 172 W. Va 711, 310 SIE.2d 472 (1983)
(same); City of Logan v. Dingess, 161 W. Va. 377, 242 S.E.2d 473 (1978) (same); Guinev. Civil

Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965) (same).

In Fox v. Board of Education of Doddridge County, 160 W. Va. 668, 236 S.E.2d
243 (1977), acasenot involving condtitutiona due process, wewererequired to determinewhether a
teacher’ sunexcusad absencefrom aparent-teecher conference condtituted wilful neglect of duty warranting

hisdismissal. Theteacher had been employed with the Doddridge County Board of Education for 23

% Serioudy wrongful conduct by acivil service employee canlead to dismissd evenif itisnot a
technica violation of any statute. Thetest isnot whether the conduct breaksaspecificlaw, but rather
whether it is potentially damaging to the rights and interests of the public.” Syl. pt. 5, Mangumv.
Lambert, 183 W. Va. 184, 394 S.E.2d 879 (1990).

5 Likewise, the petty theft by state hospita employees of dothing donated for patientsisworthy
of discipline, but doesnot condtitute good causefor dismissal of long-term civil sarvicetenured employees
with unblemished work records.” Blakev. Civil Serv. Comm'n, 172 W. Va. 711, 310 SE.2d 472
(1983).
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years. ThisCourt found that the dismissa was not supportable and so reversed. In doing so, we made

the following observations:
Webdieve[dismissa wasnotwarranted] for thesmplereason thet the
punishment does not fit the misdeed. Unexcused absence from those
occasions at which attendance is expected may bevalid groundsfor
disciplinary action such as atemporary suspension from teaching
regpongbilities. Butit doesnot follow that the samerecd citrant conduct
calsfor permanent banishment of the errant teacher from the school
system. Suspension, responsibly exercised, may beareasonablemeans
of maintaining order and authority over school board employees.
Digmissa undoubtedly hasthergpeuticdisciplinary qudities, butwebdieve
that dismissd predicated upon anisolaed incident of unexcused absence
from aparent-teacher conferenceisso unduly severeasto bearbitrary
and unreasonable.

Fox, 160 W. Va at 671-72, 236 S.E.2d at 246. See also Beverlin v. Board of Ed. of Lewis
County, 158W. Va 1067, 216 S.E.2d 554 (1975) (determining that dismissal of teacher for unexcused

absenceduring part of firgt school day toregister for evening dassat universty wasunreasongble, arbitrary

and capricious).

Other courtshaved sofound that dismissal for insubordination may bearbitrary inlight of
an employee sotherwise excellent employment record. For example, in Tucker v. Board of Education
of the Town of Norfolk, 418 A.2d 933 (Conn. 1979), atenured teacher wasfired for insubordination
when shetook atwo-day leave of aosence after her superiorshad denied permission for suchleave. The
court in Tucker found that dismissal was too harsh and held:

We are of the opinion that, although there are circumstances

indicating thet the plantiff was* insubordinete’ in her conduct, areview of
the entire record disclosesthat the dragtic disciplinary action of dismissa
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constituted exceedingly excessive punishment for the plaintiff’s

misconduct, and an abuse of discretion, especialy inthelight of the

plantiff’ sexcdlent and unblemished schodl record asacapable, dedicated

teacher.
Tucker, 418 A.2d at 938. See also Board of Educ. of Round Lake Area Schs., Community Unit
Sch. Dist. No. 116 v. Sate Bd. of Educ., 685 N.E.2d 412 (11l. App. Ct. 1997) (concluding that
dismissd for insubordination was too harsh); Rust v. Clark County Sch. Dist., 683 P.2d 23 (Nev.
1984) (same); Harrisv. Mechanicville Cent. Sch. Dist., Mechanicville, Saratoga County, 382
N.Y.S.2d 251 (1976) (same); Hall v. The Board of Trustees of Sumter County Sch. Dist. No.
2,499 S.E.2d 216 (S.C. 1998) (same); See also State ex rel. Richardson v. Board of Regents

of Univ. of Nev., 269 P.2d 265 (Nev. 1954) (reversing dismissal for insubordination).

The prior employment termination decisions of this Court and decisionsin other
juridictions, leed usto our condusion and result and holding thet condtitutional due processisdenied when
atenured public higher education teacher, who has aprevioudy unblemished record, isimmediately
terminated for aninadent of insubordination that isminor initsconsequences. Under such drcumstances,
due processrequiresthe educationd inditution toimpose progressive disciplinary sanctionsin an attempt
to correct theteacher’ sinsubordinate conduct beforeit may resort totermination. W.Va Cong. art. 111,

§10.

PriortoMr. Trimble' s problemssurrounding the IPSI program, hefaithfully served the

Collegewithout incident for 19 years. Thecircuit court specificaly found that Mr. Trimble s*teaching
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ability, hisquaity asateacher isnot being called into question. . .. The parties stipulated that [Mr.
Trimble g work with sudentswas not ‘ anything lessthan excdlent.”” While we do not condone Mr.
Trimble sfalureto atend saverd |PS meetingsand hisrefusdl to preparean IPS syllabus wefind that,
inview of his19 yearsof outstanding service and unblemished record, the College acted arbitrarily and
capricioudy in terminating him. See DeVito v. Board of Educ., 173 W. Va 396, 317 S.E.2d 159
(1984) (finding dismissAl of teacher was arbitrary and capricious); Syl. pt. 3, in part, Beverlinv. Board
of Ed. of Lems County, 158 W. Va. 1067, 216 SE.2d 554 (“Theauthority . . . to dismissateacher

... must be exercised reasonably, not arbitrarily or capriciously.”).

Because of Mr. Trimble s property interest in continued employment with the Collegeand
his previoudy unblemished record, due process required the Collegeto utilize progressve disciplinary
measuresagang Mr. Trimble. Thiscondusonisin kesping with along held principle by this Court thet
“*[4] teacher may not belightly shorn of the privilegesfor which he[or she] fairly contracted.”” Foxv.
Board of Ed. of Doddridge County, 160 W. Va. at 672, 236 S.E.2d at 246, (quoting White v.
Board of Educ. of Lincoln County, 117 W. Va 114, 125, 184 SEE. 264, 268 (1936)). In other
words, “[t]he State may not convey a property interest, such astenure, and then arbitrarily terminate
employment in violation of that interest.” Wuest v. Winner Sch. Dist. 59-2, 607 N.W.2d 912, 918
(S.D. 2000). Wetherefore order that Mr. Trimble be reinstated with backpay and benefitsfrom the

effective date of hisimproper termination.™

A nrequiring the Collegeto reingate Mr. Trimble, wearenot rdieving him of any requirement by
(continued...)
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V.
CONCLUSION
In view of the foregoing, the circuit court’ sorder isreversed. Mr. Trimble shall be
reingtated to hispogition asatenured assstant professor, with backpay and benefitsfrom the effective date

of hisimproper termination.

Reversed.

(...continued)
the Collegetha he comply withits paliciesinvolving meeting attendance and participation in the IPS
program.
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