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The Opinion of the Court was delivered PER CURIAM.



SYLLABUS

“Wheretheissue on goped fromthedircuit court isclearly aquestion of law or involving
an interpretation of agtatute, we gpply ade novo sandard of review.” Syllabus Point 1, Chrystal R.

M. v. Charlie A. L., 194 W. Va. 138, 459 S.E.2d 415 (1995).



Per Curiam:

Thisisan apped by Frank |. Hartwick, ., froman order of the Circuit Court of Berkdey
County, which denied hisrequest for rembursement for child support payments madeto hisformer wife,
the gppelee, Evdlyn Hartwick Sted. The gppdlant sought rembursement on the ground that hisformer
wife, asrepresentative payeefor hischildren, recaived socid security disability benefitsfor the period thet
he sought reimbursement of his child support payments, and that under the circumstances of the case, his

former wife was unjustly enriched.

l.
FACTS
OnJduly 11, 1991, the appellant and the appellee were divorced by order of the Circuit
Court of Berkdley County, and, asapart of thedivorce, the gppellant was ordered to pay the gppellee
$135 per week in child support for the parties’ two minor children. Subsequent to thedivorce, the
gopdlant mede the child support payments as ordered by the court. However, in July 1995, he sustained
asevereinjury inthe course of hisemployment with Generd Motors Corporation. Asaresult of theinjury,
hewas unableto work. He nonethe ess continued to make child support payments, gpparently out of
workers compensation and other job benefits, until August 1997, when he petitioned the Circuit Court of

Berkeley County to reduce his child support obligation.



Shortly after filing the petition to modify the previouschild support avard, thegopdlant was
notified that he had been adjudicated disabled under the Socia Security Act and that hewasentitled to
socid security disability benefitsretroactiveto July 1995. Asapart of theaward, the gppdlant’ sformer
wife, asrepresentative payeefor hisdependent children, al so becameentitled to socid security disgbility

benefitsretroactive to July 1995, and, as such apayee, shereceived payments of $6,709 for each child.

At thetimethe sodd security avard was made, the gppdlant was current in dl of hischild
support payments. When the award was made, he petitioned that the circuit court require the gppelleeto
reimbursehim for the child support payments which he had madefor the period July 1995 through August
1997. Inhispstition, he clamed that becausethe gppellee, asrepresentative of the children, recaived a
socid security disability award for thechildren, she, in effect, waspaid twicefor support for thechildren

and that she, in effect, was unjustly enriched.

After taking the gppdlant’ smations under condgderation, the Circuit Court of Berkeley
County concluded that the appellant was entitled to aprospectivereduction of hischild support obligation,
asisprovided by Wes Virginialaw. The court, however, refused to requirethe gopeleeto rembursethe
gopdlant for past child support payments which had dreedy accrued and been paid. Inrefusing to order
the rembursement, the court said that it would beinequitabl e to require the gopdleeto repay the appd lant

the lump sum amount paid to her for the children by the Social Security Administration.



Inthe present proceading, the gppdlant isgppeding from the decison of thearcuit court
andiscdaming that under thelaw he should bereimbursed for theamount of the socia security benefits

received by the appellee for his children.

.
STANDARD OF REVIEW
Thefactsin this proceeding are not in dispute. The only question isone of law, that
question being whether the gppellant is entitled to the rembursement which he seeks. In such gtuations,
the Court has stated: “Wheretheissue on gpped from the circuit court isclearly aquestion of law or
involving an interpretation of astatute, we apply ade novo standard of review.” SyllabusPoint 1,

Chrystal R. M. v. Charlie A. L., 194 W. Va. 138, 459 S.E.2d 415 (1995).

[1.
DISCUSSION
Inarguing thet he should be entitled to rembursement for the socia security benefitspaid
for hischildren to the appellee, the gopdlant rdies principaly upon the decison of thisCourt in Farley v.
Farley, 186 W. Va. 263, 412 SE.2d 261 (1991). Inthat case, the Court held that when aparty isin
arearson hischild support payments, and hereceivesasodid security disability award, the court having
jurisdiction over the child support payments, may give the party owing such payments credit on the
arearagefor soda security bendfits payableto the children. Spedificaly, the Court sated in Syllabus Point

2 of Farley v. Farley, id., that:



Inthesngleingance of bendfits paid to dependents directly by the Socid
Security Adminidiration, acourt may giveretroactivecredit when: (1) the
debtor spouse has acted in good faith and has promptly sought court
gpprovd of the credit of socid security againgt child support; (2) inthe
discretion of thetrial court, there were no other assets reasonably
avalablefrom which child support payments could have been pad; and
(3) therewereno other changesin circumstancesthat, inthar totdity,
militate against awarding credit.

Inthe Farley case, while the Court authorized acircuit court, initsdiscretion, to credit
asocid security award againgt accrued, but unpaid child support payments, it did not sate that asocid
security award in any way affected paymentsdready medeor, inany way, judtified retroactive modification
of accrued obligations. To the contrary, the Court stated:

We have been Rhadamanthinein our pronouncementsthat support

paymentscan bemodified only prospectively and not retrospectively. . .

. Although thisruleinevitably works hardship in afew cases, any

aternative rule would be utterly unworkabl e because under such an

alternative rule a person owed support who brought an action for

contempt to enforce asupport avard would berequired to judtify anew

the amount of the original award.

Farley v. Farley, id. at 266, 412 S.E.2d at 264.

After reviewing Farleyv. Farley, id., the Court cannot find that it in any way authorizes
or providesany precedent for the action which the gppellant hasrequested the Circuit Court of Berkeley
County to take. Nothing in the opinion authorizes acircuit court to require a party who has aready
recaived child support paymentsto reimburse the payor when the child for whom the payments has been

made subsequently receives a social security disability award based on the payor’ s disabled status.



It thus appearsthat what the appellant seeksisfor the Court to carve out anew ruleto

cover his situation.

Inexamining the question at hand, the Court notesthat 42 U.S.C. 8407, asection of the
Socid Security Act, provides, inpart, that: “(a) Theright of any person to any future payment under this
subchapter shdl not betransferrable or assgnable, a law or in equity, and none of the moniespaid or
payableor rightsexigting under thissubchapter shdl be subject to execution, levy, attachment, garmishment,
or other legd process, or to the operation of any bankruptcy or insolvency law.” The Supreme Court of
the United States has Sated that this statute bars the use of any lega process to reach socid security
benefits. Philpott v. Essex County Welfare Board, 409 U.S. 413, 93 S. Ct. 590, 34 L.Ed.2d 608
(1973). ThisCourt has dso adopted the sameview. InreMichad S, 206 W. Va. 291, 524 SE.2d

443 (1999); and Loudermilk v. Loudermilk, 183 W. Va. 616, 397 S.E.2d 905 (1990).

Inlight of this, if this Court wereto require some sort of rembursement, it would haveto

do so out of afund other than the payments actually made by the Social Security Administration.

Itisafundamentd principleof our law thet aparty shdl not be deprived of property without
dueprocessof law. U. S. Congt. amend. X1V; andW. Va Cond. art. 3,8 10. Inlinewiththisprinciple,
acourt may not Smply order oneparty to pay another money (whichisproperty) without somelegd basis

or jurisdiction for requiring such payment.



Thegppdlant inthe presant proceeding arguesthat thereisabag sfor requiring repayment,
that basis being that hisformer wife has been unjustly enriched or paid twicefor the support of his

dependent children.

In establishing guiddinesfor child support awvardsin West Virginia, the West Virginia

Legidature has stated in W. Va. Code 48A-1B-1(b):
The Legidature recognizesthat children havearight to sharein their

neturd parents levd of living. Expendituresin familiesare not madein

accordancewith subs stenceleve standards, but aremadein proportion

to household income, and as parentad incomesincrease or decrease, the

actual dollar expenditures for children aso increase or decrease

correspondingly. Inorder to ensurethat children properly shareintheir

parents resources, regardless of family structure, the guidelinesare

gructured s asto providethat after acong deration of respective parental

incomes, that child support will berdated, totheextent practicable, tothe

leve of living thet childrenwould enjoy if they wereliving in ahousehold

with both parents present.
Inlinewiththis, the Court believesthat the child support award involved in the present casewas madefor
the bendfit of the childrenand wias, & least beneficidly, thar entitlement and thair property. Additiondly,
it was made on the bagis of the gppellant’ sincome on record at the time the award was made and was
caculated to achievethe purposes set forthin W. Va Code 48A-1B-1(b). Findly, thesocia security
paymentsrecaived by thegppdles, asrepresentative payeefor the children, weretechnically thechildren's

property and were paid, this Court believes, to benefit the children.

Thechildreninthepresent casehad alegd right under court and adminigraive orders, to

both the child support and the social security benefitsin issuein this case, and this Court can find no
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Inequitaldle conduct on the part of the children, or unjugt enrichment onthelr part, which inthe Court’ sview,
would support alega bassfor depriving them of their property. Thisconclusonis, the Court believes,
supported by the decision of afederd court, applying West Virginialaw, in the case of Wright v. QSP,
Inc., 20 F.3d 1300 (4th Cir. 1994), cert. denied, 513 U.S. 875, 115 S. Ct. 202, 130 L.Ed.2d 133
(1994). Inthat case, the court held that aplaintiff in arestitution case based on the unjust enrichment

theory, was not entitled to restitution for benefits which the defendant had alegal right to receive.

Inlight of dl this whilethe Court is sympethetic to the gppdlant Snce heisdisabled and
has gpparently suffered somefinanad hardship asaresult of hisdisability, the Court condudesthet there
Isnolega basisfor granting him therelief which he seeks, and the Court dso concludesthat the circuit

court properly denied him that relief.

The judgment of the Circuit Court of Berkeley County is, therefore, affirmed.

Affirmed.



