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Carole Leasing Corporation
The Opinion of the Court was delivered Per Curiam.

JUSTICE MCGRAW dissents and reservestheright to file a dissenting opinion.



SYLLABUSBY THE COURT

1. “ A motion to vacate ajudgment madepursuant to Rule60(b), W. VaR.C.P,,is
addressed to the sound discretion of the court and the court’ s ruling on such motion will not be disturbed
on apped unlessthereisashowing of an abuse of such discretion.” Syllabuspoint 5, Toler v. Shelton,

157 W. Va. 778, 204 S.E.2d 85 (1974).

2. “In determining whether adefault judgment should be entered intheface of aRule
6(lb) motion or vacated upon a Rule 60(lb) motion, thetria court should consider: (1) The degree of
preudice suffered by the plantiff from the dday in answering; (2) the presence of materia issues of fact
and meritorious defenses; (3) the Sgnificance of theinteretsa sake;, and (4) thedegree of intrandgence
on the part of the defaulting party.” Syllabus point 3, Parsonsv. Consolidated Gas Supply Corp.,

163 W. Va. 464, 256 S.E.2d 758 (1979).

Per Curiam:

Thisappea wasfiled by Carole Leasing Corporation, appellant/defendant below



(herainafter referred toas™ CLC”), froman order of the Circuit Court of Berkeley County denying CLC's
moation to set asde ajudgment by default. Thejudgment by default was entered infavor of Jewd | Lynn
Cook, gpopdleg/plantiff below (hereinafter referred to as“Ms. Cook™). Beforethis Court, CLC argues
that the circuit court committed error in denying itsmotion to set asde thejudgment by default. Aftera

thorough review of the record and briefs, this case is reversed and remanded.

l.
FACTUAL AND PROCEDURAL HISTORY
Ontheevening of January 25, 1997, Ms. Cook wasstruck by acar asshewaked through
theparkinglot of aMartinsourg, Wes Virginia, nightdub called Channd OneClub. Thedriver of thecar

fled the scene without stopping. Ms. Cook sustained a severe injury to her right leg.

On January 15, 1999, Ms. Cook filed aJohn Doe it naming CLC asadefendant.' The
complaint dleged that CL.C owned the vehidewnhich struck Ms. Cook . Service of processwas madeon
CL C, asan out-of-gate business, through the Office of the Secretary of State by certified mal toCLC's
registered agent and president, George A. Wall, I Service was accepted by Mr. Wall’ swife, Eileen

Wall, on January 27, 1999. It isundisputed that Mr. Wal gave the summonsand complaint to CLC's

'Other defendants, i.e.,Channel One Club, Trudy A. Dozer and Ransford G. Lawrence, were
named in the suit. These defendants were eventually dismissed from the case.

?CLC is purported to be a car leasing business.
*The mailing address for Mr. Wall was 620 Oceanview Road, Brielle, New Jersey.
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claims clerk. However, CLC did not file an answer to the complaint.

OnMarch 10, 1999, Ms. Cook moved for judgment by default agang CLC. On March
11, 1999, thecircuit court entered ajudgment by default against CL.C only ontheissueof liability.* Not
until December 16, 1999,>did CL C enter the case by filing amotion to set asidethejudgment by default.’
On April 25, 2000, thecircuit court issued an order denying CL C' smotion to set asdethejudgment by

default. From that order CLC now appeals.

.
STANDARD OF REVIEW
Thedrcuit court’ sorder indicatesthat CL.C' smotion to set asdethejudgment by default
wasreviewed under Rule 60(b) of theWest VirginiaRules of Civil Procedure. 1t iswell-settled thet “[&]
motion to vacate ajudgment made pursuant to Rule 60(b), W. VaR.C.P., is addressed to the sound

discretion of the court and the court’ sruling on such motion will not be disturbed on apped unlessthere

*On March 24, 1999, Ms. Cook belatedly posted the statutory nonresident defendant’ s bond.

°CL C indicated that themotion wasfiled on December 15. However, the motion was samped
asfiled on December 16.

°At thetime the motion was made, the case had been removed to the United States District Court
for theNorthern Didtrict of West Virginiaby one of the other defendants. CLC’ smotion wastherefore
initidly filedinfederd court. Thefederd didtrict judge eventudly dismissed the case fromitsdocket and
remanded the proceeding to the circuit court.



isashowing of an abuse of such discretion.”” Syl. pt. 5, Toler v. Shdton, 157 W. Va. 778, 204 SE.2d
85 (1974). Seealso Syl. pt. 1, Jackson Gen. Hosp. v. Davis, 195 W. Va. 74, 464 S.E.2d 593
(1995); Syl. pt. 1, Nancy Darlene M. v. James Lee M., 195 W. Va. 153, 464 S.E.2d 795 (1995).
ThisCourt has stated thet circuit courts, when considering Rule 60(b) mations, should be mindful that the
rule“isto beliberdly construed for the purpose of accomplishing justice and that it was desgned to
fadlitatethe dedrablelegd objectivetha casesareto be decided onthemerits” Syl. pt. 6, inpart, Toler,
157 W. Va 778,204 SE.2d 85. See Syl. pt. 2, Hamilton Watch Co. v. Atlas Container, Inc., 156
W.Va 52,190 SE.2d 779 (1972) (“Inasmuch as courtsfavor the adjudication of caseson their merits,
Rule60(b) of theWes VirginiaRulesof Civil Procedure should begiven aliberd condruction.”). Thisis
trueespecialy, but not exclusvely, inthe context of default judgments. See Cruciotti v. McNed, 183
W. Va 424, 430, 396 SE.2d 191, 197 (1990). Neverthdess, “[&] circuit court isnot required to grant
a Rule 60(b) motion unless amoving party can satisfy one of the criteria enumerated under it.”
Powderidge Unit Ownersv. Highland Props. Ltd., 196 W. Va. 692, 706, 474 S.E.2d 872, 886
(1996). Furthermore, whileweare* quitewilling toreview default judgmentsand to overturn themin cases
where good causeisshown, ademondration of such good causeisanecessary predicateto our overruling
alower court’ sexerciseof discretion.” Hinermanv. Levin, 172W. Va. 777,782, 310 S.E.2d 843,

848 (1983).

Thus,

‘CLC invitesthis Court to apply ade novo standard of review. Thisstandard isinappropriate
based upon the issues presented to and ruled upon by the circuit court in its order.
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[w]herethelaw commitsadetlermination to atrid judgeand hisdiscretion
isexercised with judicid baance, the decison should not be overruled
unlessthereviewing court isactuated, not by adesreto reach adifferent
result, but by afirm conviction that an abuse of discretion has been
committed.

Intercity Realty Co. v. Gibson, 154 W. Va. 369, 377, 175 SE.2d 452, 457 (1970). Additionaly,
“[o]n an apped to this Court the appellant bears the burden of showing that there was error inthe
procesdingsbe ow resulting in thejudgment of whichhecomplains al presumptionsbeinginfavor of the
correctness of the proceedings and judgment inand of thetria court.” Syl. pt. 2, Perduev. Coiner, 156
W.Va 467,194 SE.2d 657 (1973). Withthese condgderationsin mind, wenow proceed to addressthe

issues before us.

1.
DISCUSSION
Rule 60(b) Motion
CL C contendsthat thedircuit court abused itsdiscretion by denying itsRule 60(b) maotion
for relief from judgment.® Thecircuit court denied CL.C’ smoation based upon an andysis of someof the

criteriathis Court established in Syllabus point 3 of Parsonsv. Consolidated Gas Supply Corp., 163

®Rule 60(b) provides, in pertinent part:

Onmoationand upon suchtermsasarejud, the court may relieve
aparty or hislegd representativefrom afina judgment, or proceedingsfor
thefollowing reasons. (1) Mistake, inadvertence, surprise, excusable
neglect or unavoidablecause; . . . (6) any other reason justifying relief
from the operation of the judgment.
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W. Va. 464, 256 S.E.2d 758 (1979):
Indeterminingwhether adefault judgment should beenteredinthe

face of aRule 6(b) mation or vacated upon aRule 60(b) mation, thetrid

court should congder: (1) Thedegreeof prgudicesuffered by the plaintiff

fromthedday inanswveing; (2) the presance of materid issuesof fact and

meritorious defenses, (3) the Ignificance of theinterestsa dake and (4)

the degree of intransigence on the part of the defaulting party.
See Syl. pt. 2, Sate ex rel. United Mine Workers of America, Local Union 1938 v. Waters,
200 W. Va. 289, 489 S.E.2d 266 (1997); Syl. pt. 2, Jackson Gen. Hosp. v. Davis, 195 W. Va. 74,
464 S.E.2d 593; Syl. pt. 5, Whitev. Berryman, 187 W.Va. 323, 418 SE.2d 917 (1992); Syl. pt. 5,
Hinermanv. Levin, 172W. Va. 777, 310 S.E.2d 843 (1983). Wearereminded that thesefactors®do
not autometicaly rdieveadefendant from the conseguences of adefault asthere il must besomeshowing
of excusableneglect.” Couryv. Tsapis, 172W. Va. 103, 110, 304 SE.2d 7, 14 (1983). Thedecison
in Parsons emphasized that “there is the necessity to show some excusable or unavoidable cause to
explanthedeay inanswering. Obvioudy, thestronger theexcusable neglect or good causeshown, the
more appropriateitisto giverdief against the default judgment.” Parsons, 163W. Va. a 471, 256

S.E.2d at 762. Therefore, we must review the circuit court’ s ruling based upon an gpplication of the

Parsons factors.

1. Degreeof prejudiceto Ms. Cook. Theinitia inquiry under Parsonsis a
determination of thedegree of prgudiceto Ms. Cook if thejudgment by default isvacated. Thecircuit
court found that * subgtantia prejudice” would occur becauseMs. Cook “meadethe decisonto dismissthe

claims against the premises liability defendants.”



Inthisgpped CLC contendsthet no prejudice would result from vacating the judgment by
default. CLC pointsout that the reason the other defendants were dismissed was because the defendants

had no insurance coverage. Therefore, vacating the judgment by default would not result in prejudice.

Ms. Cook admitsthat the other defendantswere dismissed becauseof lack of insurance
coverage. However, Ms. Cook Hill contendsthat she hasbeen prgudiced by their dismissa. Ms. Cook
arguesthat shewould befurther pregjudiced becausewitnessesmay nolonger beavailable, and it may now

be impossible to locate the John Doe driver of the car allegedly owned by CLC.

Thetrid court rdied specificaly upon Ms. Cook’ sdismissal of other defendantsasthe
bas sfor finding substantia prgjudice. However, CL C haspointed out, and Ms. Cook doesnot dispuite,
that the other defendants were judgment proof because of thelack of insurance coverage. Therefore, we

are not convinced that “ substantial prejudice” would result from setting aside the judgment by default.*

2. Presenceof material issues of fact and meritorious defenses. The second
factor to conader under Parsonsiswhether CL C has shown that materid issuesof fact and meritorious

defensesexis.™® We have previoudy indicated that thisfactor seeksto determine whether “thereis. . .

Nor arewe convinced that such aninordinate amount of time has el gpsed soasto maketheissue
of witness availability and memory an insurmountable hurdle for Ms. Cook’ s case.

'The circuit court’ s order did not discuss this factor.
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reason to bdievethat aresult different from the one obtained would have followed from afull trid.”

Hinermanv. Levin, 172 W. Va. at 783-84, 310 S.E.2d at 850.

Intheingtant case, CL.C contendsthét it neither owned nor passessed the car involved in
thismatter. CLC submitted an affidavit fromits presdent, Mr. Wall, indicating that the license plate
alegedly onthe car that hit Ms. Cook was locked in asafe and was not assigned to any vehicle™ In
essence, CLC' sdefense deniesliability and therefore disputes materia alegationsin Ms. Cook’s
complaint. InParsonswedetermined that when adefendant “ disputesthe materia dlegationsof the
plantiff’scomplaint, and itsdefense isessentidly thet itisnot ligdld ] [t]he requirement of ameritorious

defenseexists.” Parsons, 163W. Va. at 474, 256 S.E.2d at 763.* Wethereforefind that CLC has

ICLCadsoalegesthat Ms. Cook informed the police that the car had alicense plate that was
Issued by New York. Inresponseto thisalegation, CLC contendsit hasno platesregisteredin New
York.

2CL C hasal so rai sed i ssues concerning sufficiency of processand sufficiency of service of
process. Thedircuit court found that theseissueswere not properly raised in CLC swritten mation. It
appearsthat CLCfirg raised theissuesduring ord argumentson themotion. Weseeno bagistodisturb
the drcuit court’ sdecison not to entertain theissuesin the manner presented. However, our ruling does
not preclude CLC from raising and asserting both defenses in its answer.

CL Cfurther arguesthat Ms. Cook falledtoinitidly post the required out-of-state defendant bond.
Thisissueiswithout merit becauseMs Cook subsequently posted thebond. Additiondly, CLC contends
that thedrcuit court lacksjurisdiction over it becauseit isaNew Jersey corporation that does no busness
inWest Virginia. Thedircuit court did not addresstheissue of persond jurisdiction. Asaresult of the
posture of this case, we are unable to addressthe matter on itsmerits; ultimatdly theissueof jurisdiction
isintertwined with theissue of who owned or possessed the vehicle that struck Ms. Cook. See Sate ex
rel. United Mine Workers of America, Local Union 1938 v. Waters, 200 W. Va 289, 300, 489
SE.2d 266, 276 (1997) (dedining to addresstheissue of jurisdiction becauseit wasenmeshed intheissue
of lighility). Wewill note, however, that asacar leasing corporation, CLC would presumptively beunder
thejurisdiction of any state whereitsvehicle causesaninjury. See Syl. pt. 2, Hill by Hill v. Showa

(continued...)



satisfied Parsons second factor.

3. Significance of theinterestsat stake. Under Parsons’ third factor we must
examinetheinteressat sakeinthelitigation.® CLC pointsout that Ms. Cook seeks medical expenses
and lost wagesin excess of $65,000 in addition to noneconomic damagesfor pain and suffering and
punitivedamages. Obvioudy the potential damagesrecoverableinthiscasearesgnificant. SeeParsons
163W. Va at 473, 256 S.E.2d a 763 (noting that “monetary damagesin the amount of $35,000, ... .is

not an insignificant claim™).

4. Degree of intransigence by CLC. Under Parsons we are also obligated to
examinethedegreeof intrandgenceby CL Cinreponding to the complaint. Thedrcuit court found CLC's
intrandgencewas subgtantid. According to therecord inthis case, nearly deven months passed after the
complaint wasfiled before CL C responded to the action by filing amotionto set asdethe judgment by
default. Wehavelittlehesitancy inagreeing with thetria court that theintransgencein thiscasewas

significant.

12(....continued)
Denko, K.K., 188 W. Va. 654, 425 S.E.2d 609 (1992) (“Persona jurisdiction ‘ premised on the
placement of aproduct into the stream of commerceiscond stent with theDue Process Clause and can
be exercised without the need to show additiona conduct by the defendant aimed a the forum state.”)
(quoting Asahi Metal Industry Co. v. Superior Court of California, 480 U.S. 102, 117, 107 S.
Ct. 1026, 1034, 94 L. Ed. 2d 92 (1987)).

BThe circuit court’ s order did not address this issue.
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5. Excusableneglect. Under Parsons, adefaulting party must show some excusable
or unavoidablecauseto explain thedday inanswering thecomplant. Thecircuit court foundthat CLC
faled to provide an adequate excusefor falling to timely respond to thecomplaint. Inthisapped, CLC
hasindicated thet, when it recaived the summons and complaint, the paperswereforwarded to itsinsure.
CLC gppearsto beassarting that itsinsurer wasa fault becauseit did not timely respond to the complaint.
ThisCourt notedin Parsons, 157 W. Va at 190, 202 S.E.2d at 636, that “the mgority of the reported
cases gppear to hold that where an insurance company has misfiled papersthisamountsto excusable
neglect on the part of the defendant.” (Citationsomitted). Intheingant case, CLC' splacement of fault

on itsinsurer is a contention that dangles precariously on the thin line of excusable neglect.

6. Summation of Parsons analysis. Inthis case we have determined that Ms.
Cook has not suffered any substantia prejudice because of CLC' suntimely response to the complaint.
We havedso determined that meterid issues of fact and meritorious defensesexi4t, and thet the interests
a dakeinthelitigation aresgnificant. Thesefactorsmust beweighed againg thehighlevd of intrandgence
onthepart of CLCinresponding to the complaint, and CLC’ squestionable establishment of excusable
neglect. Webdievethat thebdancein this caseleanstoward finding that thetria court abused itsdiscretion

in denying CLC’ s motion to set aside the judgment by defauilt.

Althoughwehavegrave concernsabout CL.C' slong dday inresponding tothecomplaint
anditsquegtionable placement of fault onitsinsurer, webdievethe defensesdleged by CLC and thelack

of undue prgudiceto Ms. Cook present compd ling reasonsto dlow thiscaseto proceed. Our caseshave
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mededear that “[i]f any doubt existsasto whether relief should begranted, such doubt should beresolved
infavor of setting asidethe default judgment in order that the case may be heard onthemerits” Graley
v. Graley, 174 W. Va. 396, 398, 327 S.E.2d 158, 160 (1985) (citing McDanidl v. Romano, 155

W. Va. 875, 878, 190 S.E.2d 8, 11 (1972)).

V.
CONCLUSION
Inview of theforegoing, thetria court’ sorder denying CLC’smotion to set asdethe

judgment by default is reversed, and this case is remanded.

Reversed and Remanded.
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