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SYLLABUSBY THE COURT
1. “Wherethelanguege of adatuteisdear and without ambiguity the plain meaning
Isto be accepted without resorting to therules of interpretation.” Syllabus Point 2, Satev. Elder, 152
W.Va 571, 165 S.E.2d 108 (1968).
2. Under theWest VirginiaUniform Fraudulent TrandfersAdt, a“lien” indludesthe
cregtion, with the consent of the debtor, of asecurity interest in the property of the debtor so asto secure
the payment of adebt. The creation of such alien or other amilar encumbrance on the assts of adebtor

iIsa“transfer” under the Act. See W.Va. Code, 40-1A-1(h) and -1(1).



Starcher, Justice:

Inthisapped from the Circuit Court of Nicholas County, weinterpret various provisons
of theWeg VirginiaUniform Fraudulent TrandfersAct, W.Va. Code, 40-1A-110-12[1986] (“the Act”).
Thecaseconcernswhether alienfiled by athird party againgt adebtor’ sassets, with the debtor’ sgpprovd,
conditutesa“trande” under the Act. Thedrcuit court granted summeary judgment, essentidly holding that
such alienwould not be consdered atrandfer, and that the actions of the debtor and third party tranferee
could not be considered “fraudulent” under the Act.

Asset forth below, we concludethat the Act Soecificaly defineslienslikethose at issue
Inthiscaseas“transfers.” Furthermore, the evidence contained in the record rai sesgenuine issues of
materid fact regarding whether the liens could be consdered “fraudulent trandfers’ under the Act. We

therefore reverse the circuit court’ s ruling.

l.
Facts & Background

Defendant-appdlee W.Va Cod Co-Op, Inc., isaWest Virginiacorporation that buys,
refurbishes and sdlsmining equipment. Thepresdent of W.Va Cod Co-Opisdefendant-gppdlee Gall
Ray; thegenerd manager of thebusinessisher husband, defendant William A. Ray. Mr. Ray receivesno

income from his wife, who he claims pays him only in food.

Mr. Ray tedtified in adeposition that whileW.Va Cod Co-Op iill existstoday asacorporaion
in good standing, the company has *been put out of business.”
(continued...)



Plaintiff-gopellant NicholasLoan & Mortgage, Inc. (“NicholasLoan”) isasmdl lending
inditutionin Summersville, West Virginia Over theyears NicholasLoan lent money to both Mr. and Mrs
Ray and to the various companies with which they were associated.

On September 18, 1995, acting bathindividudly and acting asthe“ G.M.” of W.Va Cod
Co-Op Mr. Ray signed anate evidencing his promiseto repay to Nicholas Loan aloan for $63,956.83
in48 monthly payments. Theloan was sacured by various pieces of mining equipment lised inthe note.

Soon after sgning the note, Mr. Ray and W.Va Cod Co-Op stiopped making monthly
paymentsto NicholasLoan. Nicholas L oan thenlearned that some of the mining eguipment securing the
loan was missing, and Mr. Ray refused to divulge the location of the missing equipment.

Oneyear dter Mr. Ray executed the note, on September 18, 1996, plaintiff NicholasLoan
sued defendants W.Va Cod Co-Op and Mr. Ray to collect the unpaid portion of theloan. Mr. Ray was
served withacopy of the complaint, but for unknown adminidrativereasons theWes VirginiaSecretary
of State refused to accept service of process for W.Va. Coal Co-Op.

Whileitisnotintherecord, NicholasLoan' shrief suggeststhat Mr. Ray filed ahandwritten
answer totheplaintiff’ scomplaint onW.Va Cod Co-Op gationery. Intheanswer, Mr. Ray did not deny

theplaintiff’ salegations. After Mr. Ray later failed to gppear a hearingsset by thedrcuit court, thecircuit

!(...continued)

Coincidentaly, Mr. Ray now worksasthegenerd manager of Ray Sdes, Inc., assparatebusiness
owned by hiswife. Ray Sdesand W.Va Cod Co-Op share the same toll-freete ephone number, and
the officefor both companiesisinthesamelocation --the Rays home. Aswith hiswork for W.Va Cod
Co-Op, Mr. Ray recaivesnoincome, andisonly paidwithfood. Ray Sdesaso purchases, refurbishes,
and sdlsmining equipment, acquiring“ probably amillion dallarsworth” of equipmentintheyear preceding
Mr. Ray’s deposition.



court entered asummary judgment againgt him on March 27, 1997. Nicholas Loan then attempted to
execute on thejudgment, and took possession of themining equipment held by Mr. Ray. NicholasLoan
asserts that this equipment’ s sale value was essentially that of scrap metal.

Oneyear dter the drcuit court entered its summeary judgment order, on March 27, 1998,
the Secretary of State findly accepted service of processfor W.Va Coa Co-Op, Inc. The defendants
then engaged in a series of actions giving rise to this appeal .

Defendant-gppdleeDr. David Ray istheson of defendantsWilliamand Gall Ray. Six days
after W.Va Coa Co-Op was sarved with the complaint, on April 2, 1998, Gall Ray Sgned three separate
promissory notes promising to repay David Ray variousamountsof money at 5% interest on or before
April 2,2003. Thefirg note, for $35,000.00, was made on behdf of W.Va. Cod Co-Op. The second
note, for $40,000.00, waspersondly payableby Gail Ray. Thefind notewasapromiseto pay David Ray
$10,000, andwas signed by Gail Ray on behdf of Ray Sdes (another family company controlled by Gal
Ray).

Following Mrs. Ray’ sSgning of thepromissory notes, on April 8, 1998, threelienswere
filedintheNicholas County Clerk’ soffice giving David Ray liensagainst mogt of the assetsowned by

W.Va Cod Co-Op, Gail Ray, and Ray Sdes, Inc.? Dr. Ray later tedtified that theselienswereto secure

Theprimary lien under disputeintherecord isalien securing David W. Ray’ sinterestsagainst
debtor W.Va. Coal Co-Op Inc.’ sproperty, including “al of the debtor’ sinventory, now owned or
heresfter acquired, and wherever located, induding without limitation, accountsreca vable, cash, contract
rights, and general intangibles.”

Thelienagaing Gail Ray isfor variousvehiclesincluding a“1989 Chev PU . . . 1990 Dodge
Caavan SE.. .. 1992 Chev Cav VO/RS. . . and Al furniture, fixtures, gppliances, located in Craigsville,
West Virginia, and dl cash, contract rights, stock certificates, bank accounts and generd intangibles now

(continued...)



portions of loans he made throughout the 1990sto his parents and their businesses, and thet they had not
repaid theseloans. Specificdly, hedtated thet thelienswereto secure $76,325.13 in debt owed by W.Va
Coa Co-Op;* $66,445.00 in debt owed by Gail Ray; and $35,000.00 in debt owed by Ray Sdles, Inc.

NicholasLoan respondedto theseliensby filinganew complaint* againg defendants Gal
Ray, DavidRay, and W.Va Cod Co-Op. NicholasLoan dleged that these defendantshad engagedin
aschemeinviolation of theWest VirginiaUniform Fraudulent Transfers Act, W.Va. Code, 40-1A-1to
-12[1986]. Spexificaly, Nicholas L oan aleged that Gail Ray had, with the assistance of David Ray and
with full knowledgeof the proceedingsagaing William Ray and W.Va Coa Co-Op, transferred assets

of W.Va. Coa Co-Op to David Ray with the intent to hinder, delay or defraud Nicholas L oan.

?(...continued)
or heregfter acquired or owned by the debtor.” Thefind lien, againgt Ray Sdles, Inc., covers“dl of the
debtor' sinventory, now owned or heregfter acquired, and wherever located, including without limitation,
accounts receivable, cash, contract rights, and general intangibles.”

*David Ray indicated that on 14 different occasions between May 28, 1992, and June 28, 1996,
he made loans totaling $116,187.46 to W.Va Coa Co-Op. W.Va Cod Co-Op dlegedly made 57
paymentsto Dr. Ray totaing $39,862.33 between May 28, 1992 and September 20, 1996 (2 days after
NicholasLoanfiled suit) leaving abdance due of $76,325.13. Therecord isthereforeundear why David
Ray had hismother sgn apromissory note on behdf of W.Va Cod Co-Op agreeingto repay himonly
$35,000.00.

Interestingly, wenotethat many of theloan repaymentsby W.Va Coa Co-Op weremadeonthe
same date, using sequentidly numbered checks. For ingtance, three paymentsto Dr. Ray were made on
July 10, 1995, for $500.00, $500.00, and $190.00, using checks numbered 2341, 2342, and 2343.

Wedso natethat many of theloansappear to have been repaid on the day they weremade by Dr.
Ray. For ingance, Dr. Ray loaned the company $1,400.00 on April 8, 1996; onthe sameday, W.Va
Coa Co-Op made a $1,400.00 repayment to Dr. Ray.

“Specificaly, Nicholas Loan filed a second, separate lawsLit againgt Gail Ray, David Ray and
W.Va Cod Co-Op. Thefirst lawsuit, againgt only W.Va. Cod Co-Op and William Ray, was later
consolidated with this second lawsuit.



After the partiesengaged in discovery, defendant David Ray filed amotion for summary
judgment with the circuit court. Dr. Ray argued that the liensfiled with the Nicholas County Clerk were
“merdy liensonly and not transfers, and that they merely grant alien position.” In essence, becauseno
“trander” of W.Va Cod Co-Op'sproperty by Mrs. Ray occurred, Dr. Ray argued that he could not have
participated in a“fraudulent transfer” under the Uniform Fraudulent Transfers Act.

Inan order dated February 22, 2000, the circuit court accepted Dr. Ray’ sargument, and
appearsto have concduded that no “trandfer” of W.Va Cod Co-Op’ sassetsoccurred. Thecircuit court
specificdly held that any rightsof NicholasLoanto W.Va Cod Co-Op' sassetswould take priority over
any lienshddby Dr. Ray. Thedrcuit court therefore granted summary judgment on behdf of David Ray
and Gail Ray.”

Fallowing thedrcuit court’ ssummeary judgment ruling, the parties agreed that W.Va Cod
Co-Op would “confess judgment” in the amount of $96,393.93.°

Nicholas L oan now appeasthecircuit court’ s February 22, 2000 summary judgment

ruling.

*The circuit court’s order stated, in pertinent part:
[T]he Court, in response to David A. Ray’s Motion for Summary
Judgment, hereby GRANTS the Motion in the following manner:
(& any judgments, UCC'sor liensagaingt W.Va Cod Co-OpInc.in
favor of David A. Ray should besubordinated to any liensagaing W.Va
Cod Co-Op Inc. anditsassts, infavor of NicholasLoan & Mortgege,
Inc., the Plaintiff herein.

*Thedefendantsa so agreed, inlight of thecircuit court’ sruling dismissing David and Gail Ray, to
dismiss a counterclaim against Nicholas Loan for abuse of process.
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Il.
Discussion

Wereview thecircuit court’ s February 22, 2000 order denovo. Wehave often stated
that wereview denovo acircuit court’ sentry of summary judgment under Rule 56 of the\West Virginia
Rulesof Civil Procedure, and apply the same standard that the circuit courts employ in examining
summary judgment motions. Syllabus Point 1, Painter v. Peavy, 192 W.Va. 189, 451 SE.2d 755
(1994). Weedtablished thetraditiond standard for granting summary judgment in Syllabus Point 3 of
Aetna Casualty & Qurety Co. v. Federal Ins. Co. of N.Y., 148 W.Va. 160, 133 S.E.2d 770 (1963)
where we held:

A moation for summary judgment should begranted only whenitisclear

thet thereisno genuineissueof fact to betried and inquiry concerning the

factsis not desirable to clarify the application of the law.

Furthermore, itissettiedlaw that “ [w]heretheissueon an gpped fromthedrcuit court isclearly aquestion
of law or involving an interpretation of agtatute, we apply ade novo sandard of review.” Syllabus Point
1, Chrystal RM. v. Charlie A.L., 194 W.Va. 138, 459 S.E.2d 415 (1995).

The plaintiff, Nicholas Loan, contendsthat the circuit court erred intwo ways. First,
Nicholas L oan arguesthat the circuit court erred in itslegd concluson that the lien filed by David Ray
agang theassatsof W.Va Cod Co-Opwasnot a“trander” under theWest VirginiaUniform Fraudulent
TrandersAct. Second, NicholasLoan arguesthat factud questionsexis regarding whether Gail Ray and
David Ray acted inanintentiond, fraudulent manner so asto impair Nicholas Loan' sahility to collect on

the debt owed by W.Va. Cod Co-Op and William Ray, and that summary judgment wastherefore

improper. We examine these questionsin turn.



A.
IsaLiena“ Transfer” under the Uniform Fraudulent Transfers Act?

Thepartiesintheinstant action gpar over whether thereisevidence sufficient to crestea
question of fact regarding whether atransfer of W.Va. Coa Co-Op’ sproperty occurred. David Ray
essentidly arguesthat because the physical possession and control of the property did not change, and
becausethecdircuit court ruled that the rights of Nicholas Loan were superior to any lienrightshe might
hold, notransfer by Gail Ray occurred. Conversaly, NicholasL oan assertsthat thelienswerefiled with
theintent to deay, hinder or defraud therightsof NicholasLoanto repayment of theloansgiventoW.vVa
Coa Co-Op and William Ray.

Toresolvethesecompeting positions, theessentid question wemust addressiswhether
the creation of alien againgt the assets of adebtor such asW.Va. Cod Co-Op conditutesa*“transfer”
under the West Virginia Uniform Fraudulent Transfers Act (“the Act”).

TheNaiond Conference of Commissonerson Uniform State Laws adopted the Uniform
Fraudulent Transfers Actin 1984. Seegenerally, UniformFraudulent Transfers Act (contained
in7A Uniform LawsAnnotated 274 [Wes, 1999]). TheAct wasdesigned to protect unsecured creditors
againg debtorswho make transfers out of, or make obligations againg, the debtor’ sestatein amanner
adversetothe creditors rights. See Uniform Fraudulent Transfers Act, 8 3, cmt. 2 (“[ T]he purpose
of the Act[ig] to protect adebtor’ sestate from being depleted to the preudice of the debtor’ sunsecured
creditors.”). West Virginiaadopted the Act in 1986. See 1986 Acts of the Legidlature, ch. 166.

The Act provides specific definitionsfor the terms disputed inthis case, “lien” and

“transfer.” A “lien” isdefined by theAct, inW.VVa. Code, 40-1A-1(h) [1986], in thefollowing manner:



“Lien” meansachargeagainst or an interest in property to secure

payment of adebt or parformance of an obligation, and indudesasecurity

Interest created by agreement, ajudicid lien obtained by legd or equitable

process or proceedings, acommon-law lien or a statutory lien.

The Act aso provides us with the following definition of “transfer:”
“Trander” meansevery mode, direct or indirect, absoluteor conditiond,

voluntary or involuntary, of digposing of or parting with an asset or an

interest in an asset, and includes payment of money, release, leaseand

creation of alien or other encumbrance.

W.Va. Code, 40-1A-1(1) [1986]. Seealso, Richv. Rich, 185W.Va. 148, 150, 405 S.E.2d 858, 860
(1991) (applying definition of “transfer” in W.Va. Code, 40-1A-1(l)).

Intheindant case, the partiesdo not dlegethat ather Satuteisin any way ambiguous. It
isafundamenta principleof law that when astatuteis clear and unambiguous, wewill apply and not
condruethedaiute. “Wherethelanguage of adatuteisdear and without ambiguity theplain meaningis
to be accepted without resorting to the rules of interpretation.” Syllabus Point 2, Satev. Elder, 152
W.Va 571, 165 S.E.2d 108 (1968). Inaccord, Syllabus Point 3, Michael v. Marion County Bd.
of Educ., 198 W.Va. 523, 482 S.E.2d 140 (1996). Seealso, Syllabus Point 1, Satev. Jarvis, 199
W.Va 635,487 SE.2d 293 (1997) (“* A gatutory provison which isdear and unambiguousand plainly
expressesthelegidativeintent will not beinterpreted by the courtsbut will begiven full forceand effect.’
Syl. Pt. 2, State v. Epperly, 135 W.Va. 877, 65 S.E.2d 488 (1951).”)

A plainreading of these gatutes|eads usto the conclusonthat under the West Virginia
Uniform Fraudulent Transfers Act, a“lien” includesthe crestion, with the consent of the debtor, of a

Security interest in the property of the debtor so asto secure the payment of adebt. Thecregtion of such

alien or other similar encumbrance on the assets of a debtor isa“transfer” under the Act.



Theaction of Gall Ray, by agresing’ to dlow David Ray tofilealien againg the assats of
W.Va Cod Co-Op to securethe payment of adebt owed to David Ray, was an action “digposing of or
patingwithanasset or aninterestinanas,” andisspedificaly ddinested by theAct asa“trander.” We
therefore find that the circuit court erred in its conclusion that the lienfiled by David Ray againgt the

property of W.Va. Coa Co-Op was not a“transfer” under the Act.

B.
Did a Fraudulent Transfer Occur?

The primary contention of the partiesiswhether thereisevidence sufficient toraisea
genuineissue of fact concerning whether afraudulent transfer occurred. NicholasLoan arguesthat the
actionsof defendants Gail Ray and David Ray show anintent to delay and hinder NicholasLoan' sability
to recover themoney it loaned toW.Va Cod Co-Op and William Ray. Thedefendantsarguethat David
Ray legitimatdy loaned money to Gall Ray and her businesses and that hewasl|egitimatdy entitled to some
formof protection to ensurethat themoney wasrepaid. Dr. Ray assarts, ashedid in hisdeposition, that
he amply made a*”good busnessdecison” when hefiled theliens. The defendants therefore argue thet
Nicholas Loan hasfailed to introduce evidence sufficient to suggest that the defendants intended to

fraudulently impair Nicholas Loan’ s rights as a creditor.

Intheingtant case, it gopearsthat thelienswerecreated voluntarily and by an agreement between
the debtor, Gail Ray and W.Va. Cod Co-Op, and David Ray. The Act dso governsliens created
involuntarily, indudingjudicid liens, common-law liens and Satutory liens. SeeW.Va. Code, 40-1A-1(h)
and -1(1). These latter forms of liens do not appear to be at issue in this case.
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TheWest VirginiaUniform Fraudulent Transfers Act makestransfers by debtors
“fraudulent if made under certain circumgtances” Richv. Rich, 185W.Va at 150, 405 SE.2d at 860.
The Act providesthat acreditor may provethat atranster was fraudulent by showing thet the debtor acted
with actual intent to hinder, delay or defraud acreditor. W.Va. Code, 40-1A-4(a) [1986] states, in
pertinent part:
(@) A trandfer made or obligation incurred by adebtor isfraudulent asto
acreditor, whether the creditor’ sclam arose before or after thetransfer
wasmadeor theobligationwasincurred, if the debtor madethetransfer

or incurred the obligation:

(1) With ectud intent to hinder, delay or defraud any creditor of
the debtor].]

The Act sstsforth acataog of expresdy nonexclusivefactorsto ad acourt in determining whether the
debtor madeatrander, or incurred an obligation, with an actud intent to hinder, delay, or defraud oneor
more creditors:

(1) The transfer or obligation was to an insider;

(2) The debtor retained possession or control of the property
transferred after the transfer;

(3) The transfer or obligation was disclosed or concealed;

(4) Beforethetransfer wasmade or obligation wasincurred, the
debtor had been sued or threatened with suit;

(5) Thetransfer was of substantially all the debtor’ s assets;
(6) The debtor absconded,;

(7) The debtor removed or concealed assets;
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(8) The value of the consderation received by the debtor was
reasonably equivaent to the val ue of the asset trandferred or the amount
of the obligation incurred;

(9) Thedebtor wasinsolvent or becameinsolvent shortly after the
transfer was made or the obligation was incurred,;

(20) The transfer occurred shortly before or shortly after a
substantial debt was incurred; and

(11) Thedebtor tranderred the essentid assets of the busnessto
alienor who transferred the assets to an insider of the debtor.

W.Va. Code, 40-1A-4(b) [1986]. Theabovelist of factors*includes most of the badges of fraud that
have been recognized by the courts[.]” Uniform Fraudulent Transfers Act, 8§ 4, cmt. (5).

A comparison of the evidencein the record againg thefactors set forth above suggeststhet
genuine questions of fact exist for resol ution regarding whether the defendantstransferred the assets of
W.Va. Coa Co-Op “[w]ith actual intent to hinder, delay or defraud any creditor|[.]”

Nicholas L oan pointsto many factorslisted in W.Va. Code, 40-1A-4(b) insupport of its
cax. Hrg, thetrander wasmadeto an“indder,” defined by the Act as*ardative of thedebtor” or, if the
debtor isacorporation likeW.Va Coa Co-Op, “ardativeof a. . . person in control of the debtor.”
W.Va. Code, 40-1A-1(g)(1)(i) and -1(g)(2)(vi) [1986]. David Ray, astheson of thepresident of W.Va
Cod Co-Op, gppearstofit thisdefinition. Second, beforethetransfer was made or obligation incurred
by Gail Ray and delotor W.Va Cod Co-Op, the debtor had been sued by NicholasLoan. A third factor
to consder isthat thetransfer was of subgtantialy al of the debtor’ sassets: thelienfiled by David Ray

covered “dl of thedebtor’ sinventory, now owned or heresfter acquired, and wherever located, induding
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without limitation, accountsreceivable, cash, contract rights, and generd intangibles”® Theevidenceof
thesefactors, taken together, strongly suggeststhat the defendantsintended to hinder, delay or defraud
Nicholas Loan.

Thedefendants, looking to other factorslisted in W.Va. Code, 40-1A-4(b), contend that
NicholasL oanfailed to show the“hdlmarksof afraudulent transfer.” For ingance, they arguethéat the
debtors -- Gail and William Ray and W.Va Coa Co-Op -- retained possession and control of the
property trandferred after thelienswerefiled. Furthermore, thetransfer or obligationwasdisclosed and
was not concedled, because the lienswere publicly filed inthe county derk’ soffice. The debtorsdid not
“abscond.”® And thevauereceived by Gail Ray and W.Va. Cod Co-Op wasnot “reasonably eguivaent
to the asset trandferred or amount of the obligation incurred” -- on the contrary, the amount of theloans

by David Ray far exceeded the alleged amount of the lien.

icholas Loan mekestheinferencethat Gail and/or William Ray, by transferring their interestin
their corporate propertiesto David Ray, intended to make themsavesand W.Va Cod Co-Op“judgment
proof.” For indance, William Ray tedtified in adepostion that he has no salary, no retirement penson, and
no redl or personal property other than some clothes. Thehomeinwhich Mr. and Mrs. Ray livewas
transferred to David Ray in 1985, prior to litigation involving another company operated by Mr. Ray.

*Thedefendantsarguethat theplaintiff also cannot provethat they “ removed or concedled assAts”
asst forthinW.Va. Code, 40-1A-4(b)(7). Conversdly, Nicholas Loan suggeststhat William and Gall
Ray removed assetsfrom W.Va. Coa Co-Op and placed those assets el sewhere, including with Ray
Sdes Inc., and suggeststhat other assatswereconcedled. However, wefind no suggestion by Nicholas
Loan that David Ray participated in those actions.

Furthermore, William Ray tedtified that W.Va Cod Co-Op had no materia assetsbecausedl of
the" unmortgaged” assetsof W.Va Cod Co-Opwere*” purchased” by Ray Sdes, Inc. NicholasLoan hes
not, however, dleged that thistrandfer of assatsto Ray Sdeswasinany way fraudulent. Accordingly, we
do not consider theagpplication of W.Va. Code, 40-1A-4(b)(7) intheingtant gpped , and leavethecircuit
court on remand to determine the statute’ s applicability.
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We have often sated that whether a defendant has acted intentiondly in aparticular
gtuation isusudly aquestion of fact. See, eg., Travisv. Alcon Laboratories, Inc., 202 W.Va. 369,
379,504 SE.2d 419, 429 (1998). “Proof of theexisence of any oneor more of thefactorsenumerated
insubsection (b) [W.Va. Code, 40-1A-4(b)] may berelevant evidenceasto thedebtor’ sactud intent but
does not create a presumption that the debtor has made afraudulent transfer or incurred afraudulent
obligation.” Uniform Fraudulent Transfers Act, 8 4, cmt. 5. The finder of fact is best situated to
“evaluate all therelevant circumstancesinvolving achallenged transfer or obligation” and “may
gopropriady takeinto account dl indicanegativing aswel asthose suggesting fraud[.]” 1d., cmt. 6. We
believethat thejury or other fact-finder isbest suited to consder the competing factua postionsof the
parties, and the application of thefactors contained in W.Va. Code, 40-1A-4(b) to those factud positions

Having carefully examined the record, wefind that the circuit court erred in finding no
genuineissuesof fact exigedfor jury resolution. Therecord containsevidencestrongly suggesting thet the
debtors, Gall Ray and W.Va Cod Co-Op, acted with anintent to delay, hinder or defraud NicholasLoan
by dlowing David Ray tofileliensagaing the assats of W.Va Coad Co-Op. Wethereforereversethe
circuit court’s order granting summary judgment to David Ray and Gail Ray.™

[1.
Conclusion

NicholasLoan arguesthat it isentitled to pursuearemedy directly from defendant David Ray,
without specifying whet that remedy might be. Thecircuit court did not address, and the partiesdid not
brief, the question of what relief might be availableto NicholasLoan under the Act. See, eg., W.Va.
Code, 40-1A-7[1986] (“Remediesof creditors’) and -8 [1986] (“Defenses, ligbility and protection of
trandereg’). Wetherefore declineto addressthe question, and leavethe question to thecircuit court for
resolution on remand.
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The February 22, 2000 order of thedrcuit court isreversed, and we remand this case for
further proceedings.

Reversed and Remanded.
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