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CHIEF JUSTICE McGRAW delivered the Opinion of the Court.



SYLLABUSBY THE COURT

1. “A find order of the hearing examiner for theWes VirginiaEducationd Employess
Grievance Board, made pursuant to W. Va Code, 18-29-1, et s2g. (1985), and based upon findings of
fact, should not be reversed unless clearly wrong.” Syl. pt. 1, Randolph County Bd. of Educ. v.

Scalia, 182 W. Va. 289, 387 S.E.2d 524 (1989).

2. “‘The Board of Education of aschool-digtrict isacorporation cregted by Satute
with functionsof apublic nature expresdy given and no other; and it can exercise no power not expresdy
conferred or fairly arising from necessary implication, and in no other mode than that prescribed or
authorized by the statute.”  Syl. pt. 4, Shinnv. Board of Educ., 39 W. Va. 497, 20 SEE. 604 (1894).”

Syl. pt. 7, City of Huntington v. Bacon, 196 W. Va. 457, 473 S.E.2d 743 (1996).

3. In the albsence of express statutory authority to the contrary, county boards of
education have no power to cregte separate and legdly distinct organizationsimmune from thegrievance

procedures set forthin W. Va. Code 88 18-29-1to -11.



McGraw, Chief Justice:

The gppellant, ChristinaNapier, challengesthefina order of the Circuit Court of Lincoln
County, which uphed adetlermination by an Adminigrative Law Judge (“ALJ’) of the Educationand State
Employees Grievance Board (“ Grievance Board”) that it waswithout jurisdiction to hear Ms. Napier's
grievance becausethefederdly-funded pogition which shehad sought, but failed to obtain, wasnot that
of an“employeg’ of thegopdlee Lincoln County Board of Education (“Board of Education”). Wereverse,
finding that the AL Jerred asamatter of law in conduding that the post for which Ms. Nepier applied did

not fall under the authority of the Board of Education.

l.
BACKGROUND

In 1998, the Board of Education applied for and obtained a$334,197 grant from the
United States Department of Education pursuant to the21st Century Community Learning CentersAct,
20U.S.C. 88 8241-8247 (1994) (the”Learning CentersAct”). Under the Learning CentersAct, grants
aremadeto dementary and secondary schooals, or consortiaof such schoals, for purposes of establishing
and maintaining so-called “community learning centers,” 20 U.S.C. § 8245, which are defined as

entit[ies] within a public elementary or secondary school building that—

(1) providd] educationd, recregtiond, hedlth, and socid service
programs for residents of all ages within alocal community; and

(2) [are] operated by alocal educationd agency in conjunction
with local governmental agencies, businesses, vocational education



programs, ingtitutionsof higher education, community colleges, and
cultural, recreational, and other community and human service entities.

20U.SC. 88246. TheLeaning CentersAct further requiresthat such community learning centersoffer

at least four out of thirteen designated activities. 20 U.S.C. § 8245

Pursuant to these basic requirements, the Board of Education hasusad itsgrant to fund a

programknown as“West VirginiaDreams” whichamsprimarily to provide after-school and summer

'Section 8245 provides:

Grantsawarded under this part may be used to plan, implement,

or expand community learning centerswhichincdudenot lessthanfour of
the following activities:

20 U.S.C. § 8245.

(1) Literacy education programs.

(2) Senior citizen programs.

(3) Children’s day care services.

(4) Integrated education, health, social service,
recreational, or cultural programs.

(5) Summer and weekend school programsin
conjunction with recreational programs.

(6) Nutrition and health programs.

(7) Expanded library service hours to serve community
needs.

(8) Telecommunications and technology education
programs for individuals of all ages.

(9) Parenting skills education programs.

(10) Support and training for child day care providers.
(11) Employment counseling, training and placement.
(12) Servicesfor individuals who leave school before
graduating from secondary school, regardless of the
age of such individual.

(13) Servicesfor individuals with disabilities.



programsinvolving tutoring, counsding, and recreationd activities TheWest VirginiaDreamsprogram
Involves a collaborative effort between the Board of Education and Step By Step, Inc., anon-profit
community organization basadinLincoln County. Community learning centershavebeen established under
thegrant a fivelocations AtenvilleElementary Schoal; FarrdIsourg Elementary School; HartsHigh Schoal;
the Big Ugly Community Center, whichislocated in aformer e ementary school; and the Midkiff
Community Center, dso aformer eementary school. According to the ALJ, the management of the
programisdirectly overseen by athree-person“Management Team,” comprised of theprincipasof the

Atenville Elementary and Harts High Schools, and Michagl Tierney, the director of Step By Step.?

Shortly after the Board of Education was notified of the grant award, no lessthan 16
pasitions connected with the programwere poded in the Board' svacancy bulletin. Thebulletin spedificaly
noted that these postionswere“ 21 Century Community Learning posgitions,” and ingtructed gpplicants
to forward their applicationsdirectly to Step By Step. Thejob descriptions of each of the positions
described the following selection process:

1. L etter of gpplication/resumeto Step By Step @ Big Ugly

Community Center.

2. Recommendation by the Management Team.

3. Recommendation by the Superintendent.
4

Approva by Board of Education as provided by 21t
Century Grant.

“The grant application submitted to federa authoritiesindicated that “each member of our
management team representsa particular member of the consortium [of schoalq) . ... Theteamwill meet
onamonthly bassand includd[] the principasor directors of each school/center ...." Thissuggedtsthat
the Management Team iscomposed of five persons rather than thethree expressy mentionedinthe ALJ s
order.



These positionswere gpparently also advertised in the Charleston Gazette, aswdll asthe L ogan Banner

and other, more local, newspapers.

Ms. Napier timely applied for aposition as a“site coordinator” at any one of the
community learning center locations, whichwould haveentalled working gpproximately ten hourseach
week at such tasks as scheduling events and personnd, ordering supplies, and conducting after-school
programs. The Management Team failed to recommend Ms. Napier for any of the available site
coordinator positions, and the Board of Education approved the M anagement Team’ srecommended

candidates at its meeting on February 1, 1999.

Shortly theresfter, on February 5, 1999, Ms. Napier filed agrievance dleging thet the Ste
coordinator positions had been filled in violation of W. Va Code § 18A-4-7a(1993), which governsthe
hiring of professiond employees.® Thegrievancewasdenied a Leve |, and wastheresfter subjecttoa
Level Il hearing on March 9, 1999. At that hearing, the Board of Education moved to dismissthe
grievancefor want of jurisdiction under W. Va Code 88 18-29-1 to -11, arguing that the Ste coordinator
position was not that of an employee of the Board. The motion to dismisson jurisdictiond groundswas
granted, and, after thepartieswaved ahearing a Levd |11, Ms Napier filed her Leved |V goped withthe

Grievance Board on March 18, 1999.

*Therecord issilent asto the specific basisfor Ms. Napier’ s alegation that the Board of
Education’s failure to appoint her to the site manager position violates § 18A-4-7a.
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AtLevd IV, theBoard of Education again moved to dismissthe grievance, with both
partiesagreaing to resolvethisjurisdictiond issueprior to an evidentiary hearing. OnJuly 15, 1999, the
ALJfor the Grievance Board granted the motion to dismiss. The ALJpremised her ruling on well-
established legd principlesgoverning theexistenceof aemployer-employeerdationship,”* and reasoned
that anceit wasundigputed thet thoseworking inthefederdly-funded community learning centersfel under
thedirect, day-to-day control of the M anagement Team, theSite coordinator positioninquestion did not

involve employment by the Board of Education.”

*E.9., 9yl. pt. 5, Paxton v. Crabtree, 184 W. Va. 237, 400 S.E.2d 245 (1990) (“ Therearefour
generd factorswhich bear upon whether amaster-servant rdaionship existsfor purposes of thedoctrine
of respondeat superior: (1) Selection and engagement of the servant; (2) Payment of compensation;
(3) Power of dismissal; and (4) Power of control. Thefirg threefactorsare not essentid to theexistence
of therdationship; thefourth, the power of control, isdeterminative.”); see also Atkinson v. County
Comm’'n of Wood County, 200 W. Va. 380, 383, 489 S.E.2d 762, 765 (1997) (“ The pivotal
congderationin determining whether anindividud isanemployee of agiven entity iswhether the purported
employer hasthe power of control over theindividud.”) (citing Woodall v. International Bhd. of Elec.
Workers, Local 596, 192 W. Va. 673, 677, 453 S.E.2d 656, 660 (1994)).

*The ALJ s dismissal order contained the following discussion:

Inasmilar circumstanceinvolving aboard of education and a
position that was funded by an outside source, this Grievance Board
foundthat, wheretheevidenceof record established that the county board
was respong ble for posting the vacancy, interviewing the applicants,
goproving the Superintendent’ srecommended gppointment, managing the
employee’ spayroll and other employment-rel ated paperwork, and
upervigng theincumbent employee during the period of gopointment, the
individual holding the position wasaregular, part-time, temporary
employeeof theboard, and thus, entitled to utilizethegrievance process
afforded al state education employees. Phillipsv. Webster County
Bd. of Educ., Docket No. 93-51-073 (May 27, 1993), aff' d, Circuit
Court of Kanawha County, Civil ActionNo. 93-AA-155 (Mar. 17,
1994). Inmaking that determination, the Administrative Law Judge
stated:

(continued...)



Following thedismissal of her grievancea Levd IV, Ms Nagpier sought judicia review in

*(...continued)

Neitheristhesourceof funding contralling herein.
This situation is comparable to positions which are
federally-funded but are within the daily control of the
Board. Even though funding emanates from asource
outsdethe state and the positions exist on a contingent
bas s pending continued funding, theemployeesarefor dl
intents and purposes employees of the Board.

Id.

The evidence presented in the instant case with regard to the
motion to dismissindicatesthat, while the employees of theproject are
paid through the Board treesurer’ s office, the Board isnot involved with
any of the paperwork required by the project. The positionsare 12-
month, 10 hours per week, and take place after regular school hours. The
individua semployed are under the control of the Management Team,
whichisin bi-weekly contact with theFederd representative of thegrant.
Thelocations of the project, the community centers, are not owned or
operated by the Board. No datawas presented regarding who had
evauation or firing authority over the employees, but it isclear thet the
employees work will bedirected by the Management Team and the
Federal representative of the project.

In contrast with the Phillips decision, where no evidence was
presented that thefunding partner, the Benedum Foundation, retained any
day-to-day control over thepostion a issueor the program, the evidence
inthis case demondratesjust the opposite: that the Management Team
Isrespongblefor the day-to-day operationsof theWest VirginiaDreams
project, and the Board haslittle input other than the posting and hiring
function.

Therefore, based upon the evidence presented, the undersigned
findsthet thepodtion of SteCoordinator isnot aregular postionwiththe
Board; andthus, any chdlengesregarding the hiring for thepostionare
outddethejurisdiction of thisGrievance Board, and not gpplicabletothe
provisions of W. Va. Code [chs.] 18 and 18A.
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the Circuit Court of Lincoln County pursuant to W. Va Code 8§ 18-29-7 (1985). By an order entered on

April 13, 2000, the circuit court denied relief, and this appeal followed.



.
STANDARD OF REVIEW

This Court undertakesde novo review of action taken by acircuit court under thejudicd
review provisonsof W. Va Code § 18-29-7, in that we are bound to employ the same standard asthat
which the gatute imposes upon the lower courts. See Martin v. Randolph County Bd. of Educ., 195
W. Va 297, 304, 465 SE.2d 399, 406 (1995) (“ This Court reviews decisons of thecircuit [court] under
the same Sandard asthat by which the drcuit [court] reviewsthe decison of the ALJ.”). Inother words,
we give no deferenceto the dircuit court, but ingtead undertake to apply the criteriaof § 18-29-7° directly
to thefindings and conclusionsof the ALJ. Cf. Wheeling-Pittsburgh Seel Corp. v. Rowing, 205
W. Va 286,293,517 SE.2d 763, 770 (1999) (noting in context of Adminidrative Procedures Act, that
“wegiveno deferenceto thelower court [but] review de novo whether the agency action satisfiesthe
standards of the APA.”) (internal quotation marks and citations omitted). Thus,

[w]emust uphold any of the ALJ sfactud findingsthat are supported by

subgtantia evidence, and we owe substantial deference to inferences

drawn from thesefacts. . . . Nonethdless, this Court must determine
whether the ALJ sfindings were reasoned, i.e., whether he or she

®Section 18-29-7 provides, in relevant part, that

ether party may apped to the circuit court of the county inwhich the
grievance occurred on the groundsthat the hearing examiner’ sdecison
(1) was contrary to law or lawfully adopted rule, regulation or written
policy of the chief administrator or governing board, (2) exceeded the
hearing examiner’ s statutory authority, (3) wastheresult of fraud or
deceit, (4) wasclearly wrongin view of thereliable, probative and
substantial evidence on the whole record, or (5) was arbitrary or
cgpriciousor characterized by abuse of discretion or cdearly unwarranted
exercise of discretion.



considered the relevant factors and explained the facts and policy

concernson which he or sherdied, and whether thosefacts have some

basisin therecord. We review de novo the conclusions of law and

application of law to the facts.
Martin, 195W. Va. at 304, 465 S.E.2d at 406; see also syl. pt. 1, Randol ph County Bd. of Educ.
v. Salia, 182 W. Va 289, 387 SE.2d 524 (1989) (“A find order of the hearing examiner for the West
Virginia Educationa Employees Grievance Board, made pursuant to W. Va. Code, 18-29-1, et seq.

(1985), and based upon findings of fact, should not be reversed unless clearly wrong.”).

[11.
DISCUSSION

Thejurisdiction of the Grievance Board extendsto, among other things,” adj udication of
Level IV grievancesfiled by stateand local educational employess, W. Va. Code § 18-29-4(d) (1995),
witha“grievance’ being defined, in part, as*“any daim by oneor moreafected employeesof thegoverning
boards of higher education, state board of education, county boards of education, regiond educationd
service agencies and multi-county vocational centers alleging aviolation, a misapplication or a
misinterpretation of the statutes, policies, rules, regulations or written agreements under which such
employeeswork ....” W.Va Code 8§ 18-29-2(a) (1992). Thus, asboth the ALJand circuit court
correctly surmised, Ms. Napier’ sclamiscognizable under thegrievance proceduresset forthinW. Va
Code 88 18-29-1 to-11 only to the extent thet the Board of Education isthe employer with respect to the

sought-after position. See Vest v. Board of Educ. of County of Nicholas, 193 W. Va. 222, 225,

The Grievance Board' s powers and responsibilities dso extends to grievancesfiled by sate
employees generally. See W. Va. Code 88 29-6A-1to -12.
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455 S[E.2d 781, 784 (1995) (“[ T]he Grievance Board s authority extends only to resolving grievances
made cognizable by itsauthorizing legidation, that is, those grievances recognized in W. Va. Code,
18-29-2."); accord Skaff v. Pridemore, 200 W. Va. 700, 709, 490 S.E.2d 787, 796 (1997) (per

curiam).

Inthis case, the ALJfound asamatter of fact that the power of control resded inthe
Management Team of theWest VirginiaDreamsprogram, and accordingly conduded that West Virginia
Dreams, rather than the Board of Education, wasthe employer. We do not discern any fundamental
infirmity inthe ALJ sfinding that the program is controlled by the Management Team. Asweexplain
bel ow, however, the Court concludesthat the AL Jerred asamatter of law infailing to properly extend
her andlyssto ascertainwhether West VirginiaDreams asthe entity nomindly contralling theemployment

position at issue, could properly be deemed to stand independent of the Board of Education.

In support of the conclusonsbe ow, the Board of Education pogtsthat theWest Virginia
Dreamsprogram isan entity with independent legal status, and that it wasthelone employer of persons
hired pursuant to thefederd grant. The Board pointsto language in the Learning Centers Act indicating
Congress' intent that recipient schools should

collaboratewith other public and nonprofit agenciesand organizations,

local businesses, educationd entities. . ., recregtiond, culturd, and other

community and human serviceentities, for the purpose of meeting the

needsof, and expanding theopportunitiesavalableto, theresdentsof the
communities served by such schools.

10



20U.SC. §8242(2). TheBoard dsocitesto 20 U.S.C. §8246(2), which, in part, definesacommunity
learning center as an entity that “is operated by aloca educationa agency in conjunction with local
governmental agencies, businesses, vocationa education programs, ingtitutions of higher education,
community colleges, and cultural, recregtional, and other community and human service entities.”
(Emphadisadded)) Reying onthisauthority, aswel asthefact thet the origind grant application submitted
totheU.S. Department of Educationreferenced Step By Step’ santicipated participationinthe program,
the Board of Education assartsthat both it and Step By Step have formed alegdly-distinct entity in

conformity with the dictates of the Learning Centers Act.

Wedo not read the Learning Centers Act as e ther mandating or necessarily encouraging
theformation of aseparatelegd entity for purposesof adminigtering rdated grants. Indeed, the only entities
that are parmitted to gpply for grantsunder the Act are“rurd and inner-aity puldlic dementary or secondary
schools, or consortiaof such schoals. . ..” 20U.S.C. §8243(a). The solegrant applicant and recipient
inthiscasewas, in accordance with thismandate, the Board of Education. Rather than requiring the
formation of alegaly disinct organization, weread the Learning Centers Act asmerdly encouraging locd
educationd agenciesto leverage their own resources, aswdl asfunds provided pursuant to the Act, by
cooperating with other public, non-profit, and business organizations. Thus, we reject the Board of
Education’ sargument that the Learning Centers Act must somehow bereed as giving the West Virginia

Dreams program independent legal status.
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Nor havewe been pointed to any authority supporting the proposition that acounty board
of education hasthe power under West Virginialaw to form such an entity in affiliation with another
organization. Whilewearenot directly caled upon to decidethe question, theressemslittle doubt thet the
Board of Education hasauthority in this caseto directly implement mogt, if not all, of the activities
contemplated by thefedera grant. See, eg., W. Va Code § 18-2-25 (1967) (granting county school
boards power to control and supervise extracurricular activities); W. Va. Code § 18-5-19 (1996)
(authorizing school boardsto establish and maintain evening classes or night schools, and to permit use of
school property for public meetings); W. Va. Code § 18-5-19b (1986) (empowering school boardsto
provide adult education classes); W. Va. Code § 18-5-26 (1988) (permitting establishment of day care
fadlities ather directly or through engagement of independent contractors). Y e, nowherehavewefound
direct or implied authority permitting acounty board of educationto form, either by itslf or inconjunction
with others, asgparate organization having the power to independently employ and manage personswithout
regard to the Satutory protectionsgeneraly afforded school board employees. Indeed, theLegidaturehas
maded ear that thegrievance processshould gpply broadly not only to theenumerated educationd entities,
but dsothar agents “The purpose of [the grievance process isto provide aprocedure for employees of
the. .. county boards of education . . . and their employer or agents of the employer to reach solutions
to problemswhich arisebetween themwithin the scope of their respectiveemployment rdaionshipstothe
end that good morde may be maintained, effectivejob performance may be enhanced and the citizens of

the community may be better served.” W. Va. Code § 18-29-1 (1992) (emphasis added).
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Aswe have frequently stated, “*[t]he Board of Education of a school-districtisa
corporation cregted by statutewith functionsof apublic nature expresdy given and no other; anditcan
exercise no power not expresdy conferred or fairly arisng from necessary implication, and in no other
mode than that prescribed or authorized by the statute.”” Syl. pt. 7, City of Huntington v. Bacon, 196
W. Va 457, 473 SE.2d 743 (1996) (quoting syl. pt. 4, Shinn v. Board of Educ., 39 W. Va 497, 20
S.E. 604 (1894)); see also Bailey v. Truby, 174 W. Va 8, 15, 321 S.E.2d 302, 309 (1984); syl. pt.
1, Evansv. Hutchinson, 158 W. Va. 359, 214 S.E.2d 453 (1975); Board of Educ. of Raleigh
County v. Commercial Cas. Ins. Co., 116 W. Va. 503, 506, 182 S.E. 87, 89 (1935); Herald v.
Board of Educ., 65 W. Va. 765, 65 S.E. 102 (1909); syl. pt. 1, Honaker v. Board of Educ. of
Pocatalico Dist., 42 W. Va. 170, 24 S.E. 544 (1896) . We therefore hold that in the absence of
express Satutory authority to the contrary, county boards of education have no power to cregte separate
and legdly didtinct organizationsthat are otherwiseimmune from the grievance procedures set forth in
W. Va Code 88 18-29-1 to-11. Consequently, given the lack of such engbling legidation bearing upon
the present case, thereisnolegd basisuponwhichto concludethat theWest VirginiaDreams program,
or itsManagement Team, hasindependent legd statusso asto beinsulated from the statutory grievance

Process.

Moreover, itisdear that West VirginiaDreamsis for dl intentsand purposes, controlled
by theBoard of Education. Asthe solegrant recipient, the Board of Education hasfull command over the
useof thefederd grant funds, subject only to the requirements of the Learning Centers Act and theterms

of itsgrant. The ALJeffectively recognized thisfact by noting that employees of the program are paid
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directly by the Board of Education. While we have recognized that a board of education does not
necessarily become an employer by merdy serving asafiscd agent for another entity, seeeg., Parker
v. Summers County Bd. of Educ., 185W. Va. 313, 406 S.E.2d 744 (1991) (per curiam), the Board
of Education’ sinvolvement in the present case plainly went beyond sarving asafiscd egent. TheBoard
retained thefind say indl mattersrelated to the project, apower whichit displayed by making thefina
employment decison with regard to the position a issueinthiscase. Also, contrary to thefinding of the
ALJ, a leadt threeof the five community learning centers established under the program are obvioudy
located on school property.? And mostimportantly, therecord isequally dlear that at least amgority of
the Management Team iscomposed of employees of the Board of Education.® Whilethe grant application
indicated that the Board of Educationwould collaborate with Step By Step, the Board hasnot cited any
credibleauthority suggesting that it isin any way obligated to give that organization any meesure of control
over theoverdl program. Thus, thereisno basisuponwhichto treat West VirginiaDreams, or its

Management Team, as standing apart to any material degree from the Board of Education.

®The community leaming centerslocated a the Atenville and Ferrellsburg Elementary Schoolsand
a HartsHigh Schoal arestuated on Board of Education property. Thegtatusof theBig Ugly and Midkiff
Community Centersislesscertain, dthough wenotethat the Learning Centers Act expresdy requiresthet
community learning centersbe established “within apublic d ementary or secondary schoal building.” 20
U.S.C. §8246. Wearedisposed to assumethet the Board of Education has conformed to thislegiddive
requirement.

Anitsgrant application, the Board of Education indicated that the management team would be
compaosed of “theprincipalsor directors of eech school/center” hodting acommunity learning center. As
we havedready obsarved, federd law planly requiresthat acommunity learning center belocated within
apublic dementary or secondary school building. Seenote 8, supra. Wetherefore surmisetheat federd
authoritiesmust have assumed, based upon thesefacts, that the Board of Education’ sgrant would be
managed exclusively by employees of the Board.
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Conssguently, the Court findsthat thecircuit court ered in upholding the ALJ scondusion
that the Board of Education was not the employer in thiscase, asthe ALJ sdecison wasincorrect asa
metter of lawv. Ms Ngpier should therefore be permitted to have her daim addressed through the grievance

process set forth in W. Va. Code 88 18-29-1 to -11.

The result we reach here should not be taken, however, as precluding the Board of
Education from collaborating with, accepting resourcesfrom, or otherwiserelying upon the expertise of
Step By Step in support of the West Virginia Dreams program, asthe grant provided under the Learning
Centers Act clearly contemplates. Y et, while Step By Step may contribute its own employeesto the
program without subjecting itsdlf to the Satutory grievance process, it isequaly true that the Board of
Education may not shidd itsdf from such arequirement by forming anominaly separate, but nonetheless

subordinate, organization.

V.
CONCLUSION
For the reasons stated, thejudgment of the Circuit Court of Lincoln County isreversed,

and this case is remanded for further proceedings consistent with this opinion.

Reversed and remanded.
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