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Albright, J., concurring in part and dissenting in part:

| concur fully inthejudgment of this Court that the“ Employers' Liability—Stop Gap”
provisonsof thecommercid generd lidbility insurancepalicy a issueinthisaction provided coveragefor
theddiberateintent action brought againg Stage Show Pizza, JTS, Inc. by thegppd lant John Paul Harvey.
Unlesstha sop-gap coverageiscondrued to provide coveragein the case of addiberateintent action for
whichtheworkers compensation providesemployersno immunity, thosepolicy provisonsmust be seen
asessentidly illusory and meaningless. Such acongtruction would beabsurd. Moreover, thehistory of
the development of W.Va. Code §23-4-2(c)(2) and the emergence and marketing of such “ stop-gap”
insurance coveragein thisstate track each other rather nicdy. Thistendsto confirm that the concluson
reached by themgority inregard to coveragefor the ddliberateintent actionin consonant with theintent
of the partiesto the insurance contract, as expressed by the language in the“stop gap” portion of the
Insurance policy a issue, even though the parties havefaled to update the language Snce our decionin
Bell v. Vecdllio & Grogan, Inc., 197 W. Va. 138, 475 S.E.2d 138 (1996), afforded the appellee
INsurance company an occasionto arguethat such “ gop-gap” coveragenolonger extended to the purpose

for which it was designed and marketed.



However, | dissent strongly from the conclusion of themgority that the partiesintended
to afford coverage of the commont-law negligence actionin thiscase, whichisviable solely because the
employer heredefaulted inthe payment of workers compensation premiums. Themgority holdingimplies
that the employer and theinsurer contemplated that the employer would default inthepayment of those
premiums. Themgority holding findsthat the employee sright to sue the employer in an action for
negligence at common law, freeand clear of the severa defenses of which the employer isdeprived
becauseof having defaulted inthe payment of workers compensation premiums, did not arise* under any

workers' compensation . . . law.

Initseffort to find adegp pocket from which the Rlaintiff below might recover adam-dunk
verdict for negligencein atrid inwhich theemployer (and itsinsurer) isdeprived of saverd common law
defenses themgjarity hestwisted theagreement of the partiesinto something it isnot and blithely dismissed
the underlying public policy issuesraised by the Court’ sopinion by reciting blandly, if not blindly, that
“these public policy concerns do not appear to beimplicated in theingtant case, and have not beenraised
by theparties” Smply put, it iswrong to shift from theemployer hereto itsinsurer the burden placed by
thelaw ontheemployer for itsfalureto timely and fully pay workers compensation payments Thet isnot
the purpose for which thisemployer purchased thisinsurance. That public policy concernismost dearly

implicated hereand was certainly raised by the partiesasan integrd part of the action here gppeded.



