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SYLLABUSBY THE COURT

1. “Theinterpretation of aninsurance contract, including thequestion of whether the
contractisambiguous, isalegd determinationthdt, likealower court’ sgrant of summary judgement, shal
be reviewed de novo on gpped.” Syllabus Point 2, Riffev. Home Finders Associates, Inc., 205W.Va
216, 517 S.E.2d 313 (1999).

2. “Wherethe policy languageinvolved isexcdusonary, it will bedrictly construed
againg theinsurer in order that the purpose of providing indemnity not bedefeated.” Syllabus Point 5,
National Mut. Ins. Co. v. McMahon & Sons, Inc., 177 W.Va. 734, 356 S.E.2d 488 (1987).

3. Employers liaaility insurance gppliesto actions brought by an employee againgt
anemployer, whentheemployer and theemployeeare not entitled to the benefitsand protectionsunder
any workers compensation law, or when, even though covered by aworkers compensation law, the
employee has aright to bring an action for common law damages against the employer.

4, Aninsurance policy provison exduding coveragefor “an obligation of anemployer
under any workers compensation law” meansthat coveragewill not be availablefor an obligationthet is
Imposed under aworkers compensation act that allows an employeeto receivefixed benefits, without
regard to the fault of any party, for awork-related injury.

5. A negligence cause of action againg an employer by an employeeinjuredinthe
courseof and asaresult of hisemployment, that isnot barred by theimmunity provisonsof W.Va. Code,
23-2-6[1991] because of the employer’ sdefault on itsworkers compensation obligations, and against

which the employer is prevented from assarting certain common-law defenses by W.Va. Code, 23-2-8



[1991], isnot an obligation of an employer under aworkers compensation law for purposes of interpreting
an insurance policy.

6. A finding that an employer isliable pursuant tothe ddiberate intent provisons of
W.Va. Code, 23-4-2[1994] does not impose upon the employer astatutory obligation to pay fixed
benfits, without regard to thefault of any party, for work-rdated injuries and istherefore not an obligation

of an employer under aworkers compensation law for purposes of insurance coverage.



Starcher, Justice:

In thisappeal from the Circuit Court of Raleigh County, we are asked to examinea
dedaratory judgment finding thet therewasno liability coveragefor an employeeinjured at work under an
“employers liability” insurance policy purchased by an employer. Assat forth below, wereversethe
circuit court’s declaratory judgment.

l.
Facts & Background

OnFeoruary 6, 1997, gppd lant John Paul Harvey wasemployed by the defendant bel ow,
Stage Show Pizza, JTS, Inc. (“ Stage Show Pizza'),* in Raleigh County, West Virginia. Inthe course of
his employment, agppellant Harvey wasinvolved in an accident where hot grease was pilled on the
appellant, causing him seriousinjuries.

Thegppdlant subsequently sued Stage Show Pizzafor common law negligence, dleging
it had failedto pay workers compensation premiums, and had thereforelost any immunity provided by
Wes Virginia sworkers compensationlaws. Thegppdlant dsodleged thet inviolaion of Wes Virginia s
“deliberateintention” satute, W.Va. Code, 23-4-2[1994], Stage Show Pizzahad intentiondly exposed
theappellant toaspecific unsafeworking condition which violated both generally acoepted industry safety
dandardsand specific provisonsof the United States Occupationd Safety and Hedth Adminidration’'s

regulations.

‘Weare undlear asto the proper spelling of Stage Show Pizza. At varioustimesintherecord it
Is called “ Stage Show,” and at other times, it is referred to as “ Stageshow.”

1



Atthetimeof thegopdlant’ sinjuries, Stage Show Fizzawasinsured under apolicy issued
by the appellee, Erie Insurance Property and Casudty Company (“Eri€’). Erie had sold to Stage Show
Pizzaacommercid generd liability insurance policy thet, the parties agree, specificadly excluded from
ocoveragelansitsfiled by employess? However, the palicy dso contained assparate employers lichility”
endorsement entitled “ EmployersLiability -- Stop Gap Coverage’ with limitsof $1,000,000 per person
and per accident. Under the heading “Our Promise,” Erie' s endorsement provides that:

Wewill pay for damagesbecause of bodily injury to your employeesfor
which the law holds you responsible and recovery is permitted by law.

OnJune 10, 1999, Eriefiled theingant dedaratory judgment action againg Stage Show
Pizzaand appelant Harvey, seeking adeclaration that Erie had no obligation to provide adefense or
coverageto Stage Show Pizzafor the action filed by the gppdlant. In support of itsaction, Erieargued
that an exclusion in the employers’ liability policy precluded coverage. That exclusion states:

We do not cover: . . .

4. any obligation for which you or any insurer may becomeliable under

any workers' compensation, unemployment compensation, disability

benefits law or similar law.
Erie subsequently filed amoation for summary judgment seeking to avoid its obligations under the policy
based upon this exclusion.

Inan order dated January 31, 2000, thecircuit court granted Eri€ smotion for summary

judgment. Thedrcuit court concluded that theappdlant’ s* deliberateintention” causeof actionand his

The “Ultraflex Package Policy” issued by Erie excluded coverage for:
[B]odily injury to employees of anyonewe protect arising out of their
employment by anyonewe protect for which anyone we protect may be
held liable as an employer or in any other capacity|.]

2



negligenceactionwould be*“obligation[s] for which” Stage Show Pizza* may becomeliableunder any
workers compensation” law. Eriewasthereforerd eased fromitsobligationsunder theinsurance contract
with Stage Show Pizza.

The appellant now appeal s the circuit court’s order.

.
Sandard of Review

Wereview de novo the circuit court’ s declaratory judgment order interpreting Erie’'s
insurance policy. We have previoudy sated that any circuit court’ sentry of adeclaratory judgment is
reviewed de novo, since the principal purpose of adeclaratory judgment action isto resolve lega
questions. Syllabus Point 3, Cox v. Amick, 195 W.Va 608, 466 S.E.2d 459 (1995). Of course, when
adeclaratory judgment proceeding involvesthe determination of anissueof fact, that issuemay betried
and determined by ajudge or jury inthe samemanner asissues of fact aretried and determined in other
cavil actions. W.Va. Code, 55-13-9[1941]. Any determinationsof fact made by thecircuit court or jury
in reechingitsultimateresolution arereviewed pursuant to adearly erroneous standard. Cox, 195W.Va
at 612, 466 S.E.2d at 463.

Inthis case weare asked to review the circuit court’ sinterpretation of an insurance
contract. In Syllabus Point 2 of Riffev. Home Finders Associates, Inc., 205 W.Va. 216, 517 SEE.2d
313 (1999) we dated thet “[t] heinterpretation of an insurance contract, including the question of whether
the contract isambiguous isalegd determination thet, likealower court’ sgrant of summeary judgement,

shdl bereviewed denovo onapped.” * Determination of the proper coverage of an insurance contract



when thefactsare not in dispute isaquestion of law.” Murray v. Sate FarmFire & Cas. Co., 203

W.Va 477, 509 S.E.2d 1, 7 (1998) (citations omitted).

[1.
Discussion

Intheingtant casewe are asked to interpret aninsurance policy excluson contained inan
“employers liability” policy. “[W]escrutinizemore carefully any policy languagethat hasthe effect of
excdluding aninsured from coverage” Riffev. Home Finders Associates, Inc., 205 W.Va a 222, 517
SE.2da 319. Aswehddin SyllabusPoint 5 of National Muit. Ins. Co. v. McMahon & Sons, Inc., 177
W.Va 734, 356 SE.2d 488 (1987), “ [w] herethe palicy language involved isexdusonary, it will begrictly
condrued againg theinsurer in order that the purpase of providing indemnity not be defeated.” Wherea
policy provisonwill largdy nullify the purpose of indemnifying theinsured, thegpplication of thet provison
will be severdly redtricted. Riffev. Home Finders Associates, Inc., 205 W.Va. a 222,517 SE.2d a
319 (1999).

Thegppdlant arguesthat the pogition assarted by Erieregarding its policy language, and
subsequently adopted by thecircuit court inits January 31, 2000 order, isa“ catch twenty-two” pogition.
Onthe one hand, the gppdlant contendsthat Erie promised to Stage Show Pizzathat it would “pay for
damages because of bodily injury to your employees’ -- yet onthe other hand, Erie excludesfrom

coverageany bodily injuriesto employees*“inthecourseof and resulting from their covered employment”



with Stage Show Pizza. SeeW.Va. Code, 23-4-1[1989).2 The gppdlant argues that under Erie spolicy,
Erieisclaming to provide employerswith coveragefor employeeinjuries, but is, through anexcluson
“buried inits policy,” aways excluding employee injuries from coverage.

The appd lant therefore contends that Erie’ sinsurance policy should be construed to
provide coveragefor injuriesto employeeswhich are compensablethrough causes of action outsdeof the
workers compensation sysem -- namdy, thoseinjuries caused by employerswho havelog their immunity
becausethey faled to pay premiumsinto theworkers compensation system, and thoseinjuriescausad by
employerswholosethar immunity pursuant tothe* ddiberateintention” provisonsof W.Va. Code, 23-4-
2.

Inmany sates, insurance companiesoffer bus nessesthreetypesof insurancecoverage:
commerdd generd liahility coverage workers compensation coverage; and “sopgap’ employers ligility
coverage. A commercid generd liability policy protectsabusness againg numerouskinds of liability
dams but it isgenerdly acogpted that the sandard palicy does not provide coveragefor any daim brought
by an employee against his or her employer arising out of the employment.

Ontheopposteend of the spectrumis coverage specificaly for employeedamsagangt

an employer which are compensable under astate’ sworkers compensation laws. |n many dates,

*Thegtatute establishing the coveragefor workers: compensation benefits, W.Va. Code, 23-4-1,
states, in pertinent part:
Subject to the provisonsand limitations el sewherein this chapter set
forth, thecommissoner shal dishursetheworkers compensationfundto
theemployeesof employerssubject to thischepter, which employesshave
recaved parsond injuriesin the course of and resulting from thair covered
employment or to thedependents, if any, of suchemployeesin casedesth
has ensued, according to the provisions hereinafter made].]
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coveragefor workers compensation damsisprovided by privateinsurancecompanies, inWest Virginia,
coverageisprimarily provided throughthe Wes VirginiaWorkers Compensation Fund, agovernment-
controlled insurance system. SeeW.Va. Code, 23-1-1, et seg.* Workers compensation coverageis
desgned to release both an employer and itsemployeesfrom commontaw rulesof liakility and damage,
protect an employer from expens ve and unpredictablelitigation, and provide compensation for injuriesto
employeeswithout the burdensome requirements of proving common-law negligence. Jonesv. Laird
Foundation, Inc., 156 W.Va. 479, 489, 195 S.E.2d 821, 827 (1973) (Sprouse, J., concurring).

Between these two types of protection liesa“gep” in coverage. Inthisggp areclams
meade againg abusiness by injured employees whose clams are not generdly compensable under the
workers compensation sysem. An*“employers lighility” palicy thereforeexidsto “fill thegagps’ between
workers compensation coverage and an employers general liability policy. “Inthe modern era,
employers ligbility insuranceisdesigned to protect theinsurer fromtort ligbility for injuriesto employees
who do not come under the exclusive remedy provisons of workers' compensation.” 16 Couch on
Insurance § 225:157 (3d ed. 2000).

[Elmployers ligbility insuranceistreditiondly written in conjunction with

workers compensation policies, andisintendedto serveasa® gapHiller,”

providing protection to the employer in those situations where the

employeehasaright to bring atort action despite the provisions of the

workers compensation statute or the employeeis not subject to the

workers compensation law. Generdly, thesetwo kinds of coverageare

mutudly exclusve. Mogt employers liahility policieslimit coverageto
liability for which the insured is held liable as an employer.

“Certain types of employersmay, however, gpply for permission to self-insuretheir workers
compensation risk. See W.Va. Code, 23-2-9[1995].
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ProducersDairy Delivery Co. v. Sentry Ins. Co., 226 Cal.Rptr. 558, 565, 41 Cal.3d 903, 916, 718
P.2d 920, 927 (1986) (citations omitted). Seealso, La Jolla Beach & Tennis Club, Inc. v. Indugtrial
Indemnity Co., 9 Cal.4th 27, 36 Cal.Rptr.2d 100, 884 P.2d 1048 (1994).

Wecanthereforeconcludethat employers ligbility insuranceappliesto actionsbrought
by anemployee agang an employer, when theemployer and the employee are not entitled to the benefits
and protections under any workers compensation law, or when, even though covered by aworkers
compensation law, the employee hasaright to bring an action for common law damages against the
employer. See, e.g., 1 Appleman on Insurance 8 1.17 (2d Ed. 1996).

Intheingant case, Eriearguesthat the gppdlant’ s causes of action againg Stage Show
Pizzaarise under, not despite, the provisionsof the West VirginiaWorkers Compensation Act.
Accordingly, Eriearguesthat theexdusoninitsemployers liaaility palicy -- excdluding coveragefor “any
obligation” for which Stage Show Pizza* may becomeliable under any worker’ scompensation” law --
precludes Stage Show Pizza from relying on the policy for coverage.

The central question we must addressiswhether the gppellant’ s causes of action arose
outsde of theWes Virginiaworkers compensation system, or whether they are obligationsimpaosed by
theWorkers Compensation Act such that Eriemay properly deny coverage. Wemust thereforefirst
determine what type of obligations are encompassed under aworkers compensation system.

To begin, theterm “workers' compensation” isa* broad |abd for those laws providing
compensation for lossresulting from theinjury, disablement, or death of aworker through industrial

accident, casudty or disease, which possessthe common characteristic of providing such compensation



regardless of fault and in accordance with adefinite schedul e based upon loss or impairment of the
worker’ s wage-earning power.” 1 Couch on Insurance 8§ 1:36 (3d Ed. 1997).

Federd courtsare occasondly asked to determineif alawsuit arises* under theworkers
compensationlaw” of agateinorder to ascertainif the court can exercise diveraty jurisdiction. InArthur
v. E.I. DuPont de Nemours & Co., 58 F.3d 121 (4th Cir. 1995), afederd court of gppealsconsidered
whether aplaintiff’ sddliberateintention causeof action, filed in sate court under W.Va. Code, 23-4-2, was
a“avil action. . . aigng under the workmen’s compensation laws’ such that it could not be removed to
federal court. The court examined the history of workers' compensation laws, and concluded that

... thetypicd dateactinduded thefollowing features: (1) negligenceand

fault of the employer and employee were immateria to recover, (2)

common law suitsagaing theemployer werebarred, (3) medicd expenses

were capped at a percentage of the employee’'s wage, (4) an

adminigrative agency ran the sysem with relaxed rules of procedureto

facilitate prompt compensation, and (5) state court review of agency

decisions occurred on a deferential basis.

58 F.3d at 125. The court went on to state:

These authoritieslead usto conclude that the ordinary (shorthand)

meaning of “workmen’scompensationlaws’ . . . wasthis agtautorily

created insurance system that dlowsemployeesto recavefixed bendfits,

without regard to fault, for work-related injuries.

Id. The court held, for purposes of federa diversity jurisdiction, that W.Va. Code, 23-4-2 wasnot a
“workers compensation law” -- and therefore, that the action could be prosecuted by afederal court.

Webdievethat the court’ sanaysis, whileoriginally directed to theinterpretation of a

federd jurisdictiond Satute, isan acogptable definition of what isan “obligation” placed on an employer

under aworkers' compensation law for purposes of insurance coverage.



Wetherefore hold thet an insurance palicy provison exduding coveragefor “an obligation
of anemployer under any workers compensation law” meansthat coveragewill not beavailablefor an
obligation that isimposed under aworkers compensation act thet alows an employeeto recaeivefixed
benefits, without regard to the fault of any party, for awork-related injury.

Applying this standard, we must now determine whether the gppdlant’ s causes of action
areobligationsfor which Stage Show Pizzamay becomeliableunder any workers compenstionlaw. The
first cause of action brought by the gppellant isanegligence cause of action, wherethe appe lant dleges
that Stage Show Pizzaowed the gppellant aparticular duty and breached that duty, proximately causng
hisinjuries. “Fromtheearliest daysof law schoal, prospective atorneysaretaught that thethree dements
of every tort action arethe exisgence of alegd duty, the breach of that duty, and damage asaproximeate
result.” Sewell v. Gregory, 179 W.Va. 585, 587, 371 S.E.2d 82, 84 (1988).

Employersthat subscribeand pay premiumsinto theworkers compensationfund are
normally immune from negligence actions such asthat asserted by the gppdlant. W.Va. Code, 23-2-6
[1991]° states, in pertinent part:

Any employer subject to this chapter who shdl subscribeand pay into

theworkers compensation fund the premiumsprovided by thischepter

... shdl not beliableto respond in damagesa common law or by Satute

for theinjury or death of any employee, however occurring, after so

substribing or decting, and during any periodinwhichsuchemployer shdl

not bein defaultin the payment of such premiumsor direct paymentsand
shall have complied fully with all other provisions of this chapter.

*Thisgatuteisasoknown asthe* exclusivity’ provision, asit makesworkers compensation
bendfitsthe exdusveremedy for persond injuries sustained by an employeeinjured inthe course of and
resulting from hisor her covered employment.” Sateexrd. Frazer v. Hrko, 203W.Va. 652, 659 n.
11, 510 S.E.2d 486, 493 n. 11 (1998).



Thekey tomantaining thisimmunity isthat theemployer must comply with variousregulaions, and must
continue to make regular premium payments into the fund.

If an employer failsto pay premiums or otherwise comply with certain workers
compensationregulaions, under W.Va. Code, 23-2-6[1991] theemployer canloseitsstatutory immunity.
Asan additiond incentive to encourage compliance with the Workers Compensation Act, W.Va. Code,
23-2-8[1991] holdsthat an employer in default of its obligations under the Act may not only besubjected
toasuit for damagesresulting from theemployer’ snegligence, but may aso beprohibited from exerciang
certain common-law defenses. This section states, in pertinent part:

All employersrequired by thischapter to subscribeto and pay premiums
into theworkers' compensation fund, . . . and who do not subscribeto
and pay premiumsinto theworkers compensation fund asrequired by
thischapter, . . . or having so subscribed and dected, shdl bein default
in the payment of same. . . shdl beliableto their employees. . . for dl
damages suffered by reason of persond injuriessustainedinthe course of
employment caused by thewrongful act, neglect or default of theemployer
...andinany action by any such employee or persona representative
thereof, such defendant shall not avail himself of the following
common-law defenses: The defense of the fellow-servant rule; the
defense of the assumption of risk; or the defense of contributory
negligence; and further shal not avail himsdlf of any defensethat the
negligencein question was that of someonewhose duties are prescribed
by statute. . . .

®While an employer that fails to subscribe or regularly pay premiums to the Workers
Compensation Fund canloseitsimmunity, theemployeemay dill recover workers compensation benefits
Tobeentitled to benefitsfrom theWorkers Compensation Fund, adamant need only show heor shehas
suganed apersond injury inthe course of and resulting from hisor her employment for aWest Virginia
employer. A damantisentitled to recover benefitsfrom the Fund regardless of theemployer’ ssauswith
the Fund. See W.Va. Code, 23-2-5(g) [1995].
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W.Va. Code, 23-2-8 spedificdly resarvesto the plantiff acommon-law negligence cause
of action. However, we have repestedly held that, while the defendant-employer may be stripped of its
common-law defensesunder W.Va. Code, 23-2-8, the plaintiff-employeetill bearsthe burden of proving
hisor her injuriesweretheresult of theemployer’ snegligence. For example, inZinnv. Cabot, 88W.Va
118, 121-22, 106 S.E. 427, 428 (1921) we said:

It gppearsthat the defendant did not avail himsdf of the benefits of the
Workmen's Compensation Act, and is, therefore, deprived of certain
defenses of which he could have taken advantage prior to the passage of
that act. However, even sincethe passage of that act, onewho does not
takeadvantage of itisnot lidblein damagesfor every injury sustained by
hisemployés. Thebassof suchanactionisnegligence, and unlesssome
negligenceistraced to the employer thereisno cause of action. This
negligence may be some defect in theworking place, or may be some
improper method of doing thework by some of theinjured employ€' s
fellow servants, but unlessthereis somefailure upon the part of the
employer to do something which heshould dofor theemploy€ ssafety,
or thecommissonof someact by him or hisservantswhich resultsinthe
injury, there can be no recovery.

Therecord indicatesthat Stage Show Pizzawasin default of itsobligationsto theworkers

compensation fund for failureto pay premiums on the date the gppellant wasinjured.” Accordingly, it

Therecord suggeststhat Stage Show Pizzafell behind onitsworkers' compensation premiums
iIn1996. It gpparently paid afew dollarsamonth, and at thetime of theplaintiff’ s accident on February
6, 1997, Stage Show Pizzawas ddlinquent onitsworkers compensation account. However, on April
10, 1998, theWorkers Compensation Divisonissued a“Naotice of Default and Termingtion of Coverage’
to Stage Show Pizza, stating that the business was in default on its account.

W.Va. Code, 23-2-5(d) [1995] specifiesthatif an employer isdelinquent initsdutiesto the
workers compensation fund, and the employer failsto resolve that delinquency, then the Workers
Compensation Divison may chooseto placetheemployer “indefault.” Thedatute datesthet “[t]he default
employer’ sliability [under W.Va. Code, 23-2-6 and 23-2-8] shdl beretroactiveto midnight of thelast day
of themonth following theend of thequarter for which theddingquency occurs” Accordingly, asto Stage
Show Pizza, theWorkers Compensation Division declared that itsaccount was* in default, beginning at

(continued...)
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gppearsthat Stage Show Pizzal ogt itsimmunity under theexdusiveremedy provison, W.Va. Code, 23-2-
6; was subject to asuit for common-law damages, and under W.Va. Code, 23-2-8, could not assert the
common-law defensesof comparativenegligence, assumption of therisk, and thefdlow-servant doctrine,

Smply put, the gopdlant is seeking to recover common-law damages through acommon-
law negligenceaction. Wedo not bdievethat such anegligence cause of action, merely becauseitis

permitted asaresult of Stage Show Pizzd sdefaulting onitsobligationsto theworkers compensation fund,

/(...continued)
midnight of 02/01/96. Y our default is aresult of your failure to cure the delinquency. . . .”
We have plainly held that when an employer has been dedlared to bein default of its obligations
by the Workers Compensation Division, that declaration isbinding upon trid courts. We dtated, in
Syllabus Point 2 of State ex rel. Frazier v. Hrko, 203 W.Va. 652, 510 S.E.2d 486 (1998), that:
Under W.Va. Code, 23-2-5(d) [1986], in the absence of afina ruling
by theWorkers Compensation Commissoner, atrid court may find an
employer indefault under theWorkers Compensation Act. However, if
the Commissioner hasmadeafind ruling that an employer isin defaullt,
then the Commissioner's ruling is binding upon atrial court. The
Commissioner’ srulingmay not be collateraly attacked in asubsequent
proceeding congdering the sameissue, and the employer’ sproper remedy
Isto saek review of the ruling through the gppellate process established by
W.Va. Code, 23-2-17 [1990].
In the instant case, the circuit court indicated in afootnote to its order that:
All indications, from deposition transcripts supplied to thiscourt, arethet
Stageshow Pizza remained in good standing with the Workers
Compensation Fund, a least during thetime of the accident. Although
premium paymentswere goparently not dwaystimely paid, Stageshow
Pizzaworked out apayment scheduledirectly with the Fund to stay in
good standing as a subscribing employer.
Inlight of the clear language of W.Va. Code, 23-2-5(d), from our reading of the record it would appear
that Stage Show Pizzawas, asamatter of law, not in good standing with the Fund at the time of the
accident. Seealso, W.Va. Code, 23-2-5(h)(1) [1995] (“The provisonsof this section shdl not deprive
any individud of any cause of action which hasaccrued asaresult of aninjury or desth which occurred
during any period of delinquency not resolved in accordance with the provisions of thisarticle, or
subsequent failure to comply with the terms of the repayment agreement.”)
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Isacauseof action arisng under West Virginia sSWorkers Compensation Act. A negligence cause of
action againg an employer by anemployeeinjured inthe course of andasaresult of hisemployment, that
isnat barred by theimmunity provisons of W.Va. Code, 23-2-6 because of the employer’ sdefault onits
workers compensation obligations, and aganst which theemployer isprevented fromassarting certain
common-law defensesby W.Va. Code, 23-2-8, isnot an obligation of an employer under aworkers
compensation law for purposes of interpreting aninsurance palicy.? Wetherefore bdieve that the circuit
court erred in finding there was no insurance coverage for this cause of action.

The second causeof action brought by the gppdlant dlegesthat Stage Show Fizzacan be
subjected to lighility for violating provisons of our “ddiberateintention” datute, W.Va. Code, 23-4-2. In
addiberateintention action, if an employeeisableto establish that the employer acted with conscious,

ubjective ddiberation andintentiondlly exposad the employeeto agpedific unsafeworking condition,’then

%Our decisonisnat, in any way, meant to condonean employer’ sfailureto pay premiumsintothe
Workers' Compensation Fund, or otherwise comply with workers' compensation regulations.

However, webdievethat significant public policy concernsareimplicated by aninsurance
company’ sprovison of coveragefor anemployer’ sfalureto pay workers compensation premiums. An
employer could, concavably, reed our decison as sanctioning the purchese of anemployers liahility policy
asalessexpensve dternative to paying premiumsinto the Workers Compensation Fund. Whilethe
employer would face substantia sanctionsfor such conduct -- including paying past due premiumsplus
interest and pendties, W.Va. Code, 23-2-5(f)(1); aavil suit by theWorkers Compensation Divison, and
seizure of business property, W.Va. Code, 23-2-5a(8) and (c) [1995]; and crimind pendtiesfor both the
busnessanditsowners, W.Va. Code, 61-3-24e[ 1999 -- an employer withaview towardsashort term
exigence might believeit would be expeditiousto forego complying with our workers compensation laws
and would instead purchase an employers' liability policy.

Insuch Stuations, aninsurance company could obvioudy contend, and thisCourt might well agree,
that it would be againgt public policy for theinsurance company to support and insuretheemployer’s
conduct. However, these public policy concernsdo not appear to beimplicated in theingtant case, and
have not been raised by the parties.

W.Va. Code, 23-4-2(c)(2) setsforth two different ways that an employee may provethat an
(continued...)
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%(...continued)

employer acted with subjective deiberation and intent, thereby causing theemployer toloseitsstatutory
immunity. W.Va. Code, 23-4-2(c)(2) states, in part:

Theimmunity from suit provided under [W.Va. Code, 23-4-6] . . . may
belog only if theemployer or person againgt whom liability isasserted
acted with*“ ddiberateintention”. Thisrequirement may besatisfied only

if:

(i) It isproved that such employer or person against
whom liability is asserted acted with a conscioudly,
subjectively and ddiberatdy formedintentionto produce
the speaificresult of injury or desthtoanemployee. This
gandard requiresashowing of an actud, specific intent
and may not be satisfied by allegation or proof of (A)
conduct which producesaresult thet wasnot specificaly
intended; (B) conduct which congtitutesnegligence, no
meatter how grossor aggravated; or (C) willful, wanton
or reckless misconduct; or

(i) Thetrier of fact determines, either through specific
findingsof fact medeby thecourt inatrid without ajury,
or through specid interrogetoriestothejury inajury trid,
that all of the following facts are proven:

(A) That aspecific unsafeworking condition exiged in
the workplace which presented ahigh degree of risk and
astrong probability of seriousinjury or death;

(B) That theemployer had asubjectiveredizationand an
appreciation of the existence of such specific unsafe
working condition and of thehigh degree of risk and the
strong probatility of seriousinjury or death presented by
such specific unsafe working condition;

(C) That such specific unsafeworking condition wasa
violation of astate or federa safety statute, rule or
regulation, whether cited or not, or of acommonly
accepted and well-known safety standard within the
indudtry or busnessof such employer, whichdatute, rule,
regulation or tandard was specificaly gpplicableto the
particular work and working condition involved, as
contrasted with astatute, rule, regulation or standard
generaly requiring safe workplaces, equipment or
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the employer losesitsworkers compensation immunity and may be subjected to asuit for damages asif
theWorkers Compensation Act * had not been enacted.” W.Va. Code, 23-4-2(b) states (withemphass
added):
If injury or desth resultsto any employeefrom the ddiberateintention of

hisor her employer to produce such injury or degth, theemployee, the

widow, widower, child or dependent of theemployeehastheprivilegeto

take under this chapter, and has a cause of action against the

employer, asif this chapter had not been enacted, for any excess of

damages over the amount received or receivable under this chapter.
By enacting the ddiberateintention atute, in W.Va. Code, 23-4-2(c) the Legidature specifically stated
that it “intended to crestealegidaive sandard for lossof that immunity” establishedin W.Va. Code, 23-2-
6. Toaccomplishthisgod, the L egidature s&t forth “ more specific mandatory dementsthan thecommon
law tort system concept and standard of willful, wanton and recklessmisconduct,” slandardsof conduct
usad inthegatuteto determineif an employer hasacted with ddiberateintention. W.Va. Code, 23-4-2(c).
By cresting aspecific stlandard under the statute, the L egidature sought to “ promote prompt judicia
resolution of the question of whether aauiit . . . isor isnot prohibited by theimmunity” created inW.Va.

Code, 23-2-6. 1d.

%(...continued)
working conditions;

(D) That notwithstanding the existence of the facts st
forthin subparagraphs (A) through (C) hereof, such
employer neverthd essthereefter exposed anemployeeto
such specific unsafeworking condition intentiondly; and
(E) That such employee so exposed suffered serious
injury or death asadirect and proximate result of such
specific unsafe working condition.
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Eriedirects our atention to Bdl v. Veecdlio & Grogan, Inc., 197 W.Va 138,475 SE.2d
138 (1996) assupport for itsargument that adeliberateintention actionisan obligation imposed by a
workers compensation datute. In Bdll, wewereasked to examineaconflictsof law question wherean
employeeof aWes Virginiaemployer dleged that hehed been ddiberatdy and intentiondly injured by his
employer in Maryland. Our examination of the deliberate intention statute in Bell wasintegral to
determining whether the employee srightswould be adjudicated under West Virginiaor Maryland law.
Our interpretation of the deliberate intention statute in the Bell case centered upon a conflicts of law
guestion, and not its impact upon insurance coverage for deliberate intention claims against employers.

InBdl, weruled that addiberate intention cause of actionisaright hdd by each employee
subject totheWest VirginiaWorkers Compensation Act. Weconduded that the L egidature senactment
of W.Va. Code, 23-4-2 “represents the whol esal e abandonment of the common law tort concept of a
ddiberateintention cause of action by an employee against an employer, to bereplaced by astatutory
direct causeof action by an employeeagaing an employer expressed withintheworkers compensation
gysem.” SyllabusPoint 2, Bell. We subsequently held that the employee, who was subject to West
Virginia sworkers' compensation laws, could pursue his action under West Virginia law.

Eriearguesthat under Bdl, this Court condusvely ruled that addiberateintention cause
of actionisapurely direct atutory causeof action expressadwithintheworkers compensation system --
and thereforearguesthat any liability imposed againgt apolicyholder asaresult of adeliberate intention
lawsuit isliability arising entirely under aworkers' compensation law.

The appdlant, however, arguesthat an employer subjected to adeliberateintent action

under Bdll does not become subject to agtatutory sanction, but instead becomes liable for common law
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damages over and beyond any workers compensation benefits recelved by an employee, “asif [the
Workers Compensation Act] had not been enacted].]” In other words, whilethe ddiberate intention
statute specifies the evidence necessary to extinguish an employer’ simmunity under the Workers
Compensation Act, thestatute only exposesan employer to an obligation under thecommon law, namdly;,
damagesfor any injuries proximately caused by theemployer’ sconduct. Asadeliberateintent cause of
action resultsin damageswhich arenat “workers compensation benefits” the gppdlant arguesthat the Erie
policy should be construed to find coverage for his deliberate intent cause of action. We agree.
After carefully reading the Eriepolicy, we cannot concludethat it excludes coveragefor
addiberateintent cause of action.” Thepurposeof Eri€ s“ Employers Liability -- Stop Gap” palicy is
planonitsface to pay Stage Show Pizzafor damages* because of bodily injury toyour employeesfor
whichthelaw holdsyou responsible and recovery is permitted by law.” Coveragefor employeeswas
clearly excdluded from Eri€ sthe commercid generd lighility policy sold to Stiage Show Pizza; webdieve

it was just as clearly included in the employers' liability endorsement attached to that general policy.

19t appears possible to exclude coverage for these types of claims. For example, in Black
Diamond Girl Scout Council v. &. Paul Fire& Marinelns. Co., 621 F.Supp. 96 (S.D.W.Va. 1985),
anemployeeof aGirl Scout camp wase ectrocuted whileworking onaswimming pool. Theemployeg's
edtatefiled it againg theemployer under the ddiberateintention provisonsof anow superseded verson
of W.Va. Code, 23-4-2. SeeMandolidisv. ElkinsIndustries, Inc., 161 W.Va. 695, 246 S.E.2d 907
(1978). Theemployer’ sinsurance company denied coverage. The court consdered apalicy excluson
intheemployer’ spolicy precluding coveragefor “any obligation for which theinsured. . . may behdd
liable under any workmen’s compensation . . . law[.]”

The court ruled that addiberate intention cause of action arose outside of the West Virginia
workers compensation scheme. However, the court indicated that theinsurance company could essly
have usad specific policy languageto excdude coveragefor thedam, gating that “an insurance company
merely hasto exdude bodily injury to any employee of theinsured arising out of and in the course of his
employment[.]” 621 F.Supp. at 104.
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Wetherefore hold that afinding that an employer isliable pursuant to the deliberateintent
provisonsof W.Va. Code, 23-4-2 does not impose upon the employer agtatutory obligation to pay fixed
benfits, without regard to the fault of any party, for work-rdated injuries and istherefore not an obligation
of an employer under aworkers compensation law for purposes of insurance coverage. Wetherefore
believethat thecircuit court erred in finding there was no insurance coveragefor this cause of action as
well.

V.
Conclusion

After acareful examination of the policy provisonsinvolvedintheinstant case, we
condudethat thecircuit court erred in granting adeclaratory judgment to Erie. Thecausesof actionfiled
by the gppelant would not creste obligationsunder any workers compensation law such thet the gppe lant
would recaivefixed bendfits, without regard to the fault of any party, for hisalegedy work-rdaed injuries
Our reeding of therecord suggeststhat Stage Show Pizzahad areasonabl e expectation that lawsuitsfiled
by employeeswould be covered under Erie s* EmployersLiahility -- Stop Gap Coverage’ endorsemernt.

Wethereforereverse the drcuit court’ s January 31, 2000 order, and remand this casefor
further proceedings.

Reversed and Remanded.
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