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The mgority opinion isyet another in aline of casesthat (a) givesinsurance law a
convoluted, counter-intuitiveinterpretation that only insurance companies can undersand and enjoy; and
(b) interfereswith the L egidature sbeneficent public policy of making surethat peoplewho buy insurance
have full coverage for their losses. | therefore dissent.

Intheindant case, the palicyholdersbought two polidesontwo cars. They pad premiums
ona“per-vehicle’ bass. Y et State Farm now wantsto pay benefitsona“per-person” badgis, pointing to
an exclusion which prohibits stacking the coverage bought on each vehicle.

Anargument | hear repeatedly to support such practicesisthat insurance companiesare
struggling to comply with our State’ slaws, and ssimply can't profitably survive with this Court’s
interpretation of thoselaws. Theargument isaways posed that the decisonsof thisCourt aregoingto
bankrupt insurance companies.

| have oneresponse: hogwash. 1nits2000 Annual Report To Sate Farm Mutual
Policyholders, State Farm madeit patently clear that it can make ahefty profit fromsdlling insurance

policies. Thereport, availableon the Internet at wwww.statefarm.com, indicatesthat State Farm has



roughly $78hillion -- that’ shillion, witha“b” -- dollarsworth of assets. By any assessment, thiscompany
isafinancial monster.

On the surface, to the uninformed, it lookslike salling insurance isalosing business
propasition. Intheyear 2000, State Farm pulled in $24.234 billion in premiums, but paid out $27.540
billion on damsand cogs-- an underwriting loss of $3.306 hillion. (Only $18.227 hillion actudly went
to pay claims -- the rest went into expenses and “administrative fees.”)

Digging alittle desper into theannud report, however, makesit dear thet sdlling insurance
Isabig-money-making propodtion. State Farm was ableto invest itspolicyholder premiums, and pull in
subgtantia amountsof money by doing nothing. State Farn’ spolicyhol dersfloated thecompany $24.234
billion in cash which the company invested, returning the company $5.372 billion in income.

After paying dl of itsdebtsand itsincome taxes, State Farm was ableto wak away with
$1.691 hillion dollars-- a6% return. Think about that: State Farm made a6% return using somebody
€2 smoney. Because State Farmisamutud, technicaly owned by its policyholders, it gave abillion
dollars back to its policyholders as a“dividend” and pocketed the remaining $684 million.

| gpplaud State Farm’ sability to make money usng someonedse smoney. But asl st
forth below, the company should be forced to meke aprofit while complying with the letter of our law --

not its own, free-wheeling interpretation.

l.
Having their cake. . . and eating it, too



Themaority opinion, aswell asRussdll v. Sate Automobile Mutual Insurance Co.,
188W.Va 81, 422 S.E.2d 803 (1992) and itsother progeny, are fundamentally flawed because they
ignorethe datutory basisfor un- and under-insured motorist coverage. Becausethis Court choosesto
ignorethegautory bad sfor the coverage, insurance companiesa so continuetoignorethe tatutory bess
and make aton of money in the confusion.

What | meanisthis theLegidaturerequiresthat (a) each automobileinsurance policy
contain (b) un- and under-insured motorist coverage for eech person insured by the policy. However,
based upon this Court’ s opinions, insurance companies like State Farm make (a) each automobile
insurance policy contain (b) un- and under-insured motorist coverage for each vehicleinsured by the
policy, but (c) only pay benefits to each person insured by the policy.

In other words, insurance companies charge premiums on aper-car bags, but pay daims
onaper-personbasis. They ignorethelaw when it comesto taking money, and follow thelaw whenit
comes to paying it out, and make atidy profit on the difference.

Intheingtant case, State Farm sold two separateinsurance policiesontwo separatecars,
The policyholders paid premiums on each vehidle. State Farm did give the policyholdersa® multi-car
disoount” -- awhopping $1.21 for every 6 monthsworth of coverage on eech car. When the palicyholders
tried to collect the coverage avallable under both policies, State Farm only paid the maximum amount
available under one policy -- $20,000 per person. State Farm got itsmoney on aper-vehidebass, but
paid out policy proceeds on a per-person basis.

West Virginialaw requiresevery insurancecompany, inevery automobileinsurance palicy,
to include uninsured motorist coverage. Thelaw aso requires every insurance company to offer the
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consumer theright to purchaseunderinsured motorist coverage. Un- and under-insured motorist coverage
Isnot designed to protect the automobile-- it isspecificaly designed to protect responsibleinsurance
consumers, their families, and their passengers.

W.Va. Code, 33-6-31(b) requiresevery insurance policy to contain coverage“to pay the
insured dl sumswhich heshdl belegaly entitled to recover as damagesfrom the owner or operator of
anuninsured motor vehiclg.]” (Emphasisadded.) Thestatute aso requiresevery insurancepolicy to
contain an option for the policyhol der to purchase coverage“to pay theinsured dl sumswhich he shdll
be legdly entitled to recover as damages from the owner or operator of an.. . . underinsured motor
vehiclg[.]” (Emphasis added.)

Theterm “insured”’ isdefined by W.Va. Code, 33-6-31(c) in the fallowing manner (with
emphasis added):

Asusedinthissection, . . . theterm “insured” shall mean the named

insured and, whileres dent of thesamehousehold, thespouse of any such

named insured and relatives of either, while in a motor vehicle or

otherwise, and any person, except abaileefor hire, who uses, withthe

consent, expressad or implied, of the named insured, the motor vehideto

which the policy applies or the personal representative of any of the

above|.]

W.Va. Code, 33-6-31(b) and (), read together, requiresthe insurance company to provide un- and
under-insured motorist coverage, not for each motor vehicle owned by thenamed insured, but indeed for
the* named insured,” hisor her resdent spouse, and therdaives of either who resdein their household,
while “in amotor vehicle or otherwise.”

Thegatuteisnot intended to bolster the profits of an insurance company by requiring

coverage-- and therefore, premiumsbe paid -- for each vehide. The Legidature could havetied un- and
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under-insured matorist coveragein al ingancesto the vehideinsured under the automobile palicy; it did
not, and indead choseto tie coverage to the named insured, hisor her gpouse, and tharr rlativesresding
in their household, whether in amotor vehicle -- any motor vehicle -- or otherwise.

Somehow, this Court has overlooked W.Va. Code, 33-6-31(c), and repeetedly dlowed
Insurancecompaniesto require policyholdersto pay for coverageona® per vehide' bass(with, of course,
a“multi-car discount”). Then, when the policyholder nesdsto use the coverage, the insurance company
pointsto languagein the palicy prohibiting stacking -- in essence, contractualy limiting the coveragetoa
once-per-person form of coverage. The palicyholder pays premiumsfor multiple cars, but only getsone
coverage per person insured.

When the L egidature added un- and underinsured motorist coverageto W.Va. Code, 33
6-31(b), it creeted agmple-to-understand public policy of full indemnification: “the preeminent public
policy of this state in uninsured or underinsured motorist casesisthat the injured person befully
compensated for hisor her damages not compensated by anegligent tortfeasor, up to thelimitsof the
uninsured or underinsured motorist coverage.” Sate Auto Mut. Ins. Co. v. Youler, 183 W.Va. 556,
564, 396 S.E.2d 737, 745 (1990).

ThisCourt bluntly gated in'Youler that “[a]ntistackinglanguagein an automobileinsurance
policy whichisagpplicable purportedly to uninsured or underinsured motorist coverage strikes a the heart
of the purpose of the uninsured and underinsured motorigt satute and conflictswith thepirit and intent of
such statute, inthat antistacking languagethwarts thestatutorily stated public palicy of full indemnification.”

183 W.Va. at 564-565, 396 S.E.2d at 745-746.



Somehow, inRusHll v. Sate Auto and itsprogeny (including themgority opinion), this
fundamenta principlehasbeen overlooked. Theresultisthat policyholdersbuy un- and under-insured
motorist coverage on each car they own -- but are then limited to only one coverage per injured person.

Intheingant case, | would have ruled that the anti-stacking language in the State Farm
policy was void. | would also have adopted a syllabus point* which would roughly state that:

W.Va. Code, 33-6-31(b) and (c), when read in pari materia, require

Insurance companiesto provide, in each automobileinsurance policy,

uninsured and underinsured motorist coverage that will pay bendfitsto

“insureds.” If aninsurance company requires a policyholder to buy

uninsured or underinsured motorist coverageand pay premiumsona’ par-

vehide’ badsrather thana“par-insureds’ bag's, an anti-sacking provison

inthe palicy isvoid and unenforcesble, and each “insured” should be

permitted to recover the maximum coverage available for each vehicle.

I nsurance companies should be compdled to abide by theterms of W.Va. Code, 33-6-31
-- ether provide coverageto “insureds’ asdefined by W.Va. Code, 33-6-31(c) and charge premiums

accordingly; or provide coverage (through multiple policies) for each vehicle and charge premiums

accordingly. This Court should not allow insurance companies to mix the coverages and premiums.

.
Insurance companies improperly avoid their statutory obligations through exclusions

ThisCourt has repeatedly held that insurance companies are Satutorily required, in every

sgngleautomobileinsurance policy that they sdll, to offer theinsurance consumer the ability to purchase

'Asasidenote, atorneysshould awaysraiseand fully brief issuessuch asthese before circuit
courts, to preservetheissuesfor appedal. Furthermore, on appeal, apowerful tool of advocacy isto
suggest, with appropriate legal support, how this Court should phrase syllabus points.
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uninsured and underinsured motorist coverage with limitsup to or equd to thelimitsof liability coverage
bought by the consumer. It makesno senseto say that theinsurance company isrequired by law to offer
particular levelsof coverage-- but then say theinsurance company can riddlethat coveragewith so many
exclusonsthat thecoverageisillusory. Theanti-sacking excluson a issueinthiscaseatemptstolimit
coverageto lessthan theamount which an insurance company isrequired to offer under West Virginialaw,
and should have been declared void and unenforceable.

W.Va. Code, 33-6-31(b) states, in pertinent part, that within an automobileinsurance
policy an insurance company:

... shdl provide an option to the insured with appropriately adjusted

premiumsto pay theinsured dl sumswhich heshdl legally beentitled to

recover as damages from the owner or operator of an uninsured or

underinsured motor vehideup to an amount not lessthan limitsof bodily

injury ligbility insuranceand property damageligbility insurance purchased

by the insured without setoff againgt the insured’ s policy or any other

policy.
We have repeatedly congtrued thislanguage to mean that an insurance company isrequired to offer an
Insurance consumer theright to purchase an amount of uninsured motorist coverage, in every automobile
insurance policy, equd totheleved of ligbility coverage. Thisisamandatory requirement -- itisnot an
option on the part of the insurance company.

In Biasv. Nationwide Mut. Ins. Co., 179 W.Va. 125, 365 S.E.2d 789 (1987), we
interpreted this clausein W.VVa. Code, 33-6-31(b) to mean that an ability to purchase ahigher limit of

uninsured motorist coverage“ shall be offered [to the consumer], and this[satutory] language must be

afforded amandatory connotation.” 179W.Va a 127,365 SE.2d a 791. Theinsurance company must



offer the coverage; theinsurance consumer then hasthe option to purchasethat coverage. Wewent on
to hold, at Syllabus Point 1, that
Wherean offer of optiond coverageisrequired by datute, theinsurer

hasthe burden of proving thet an effective offer wasmade, and that any

rejection of said offer by the insured was knowing and informed.

In Rifflev. Sate Farm Mut. Auto Ins. Co., 186 W.Va 54, 410 SE.2d 413 (1991),
we made clear that if aninsurance company failsto make an effectiveoffer of thelevel of un- or
underinsured motorist coverage required by W.Va. Code, 33-6-31(b), then under Biasthat level of
insurancewill bereadintothepolicy. Aswedated in SyllabusPoint 2, “when aninsurer falsto provean
efectiveoffer and aknowing and intdligent waiver by theinsured, theinsurer must providetheminimum
coveragerequired to be offered under thegatute” Wehdd in Rifflethet, in the absence of aproper offer,
theminimum amount of uninsured and underinsured motorist coveragethat aninsurance company will be
required to provide under thegauteis** anamount not lessthanthelimitsof bodily injury liakility insurance
and property damage liability insurance.’” 186 W.Va. at 55, 410 S.E.2d at 414.

TheLegidaurehaseven giveninsurance companiesaway to maketheoffer of coverage,
and requiresthat awritten form -- gpproved by theinsurance commissioner -- be sent to policyholders
teling them the various amounts of un- and under underinsured motorist coverage they can buy, and the
premiumsfor those various coverages. W.Va. Code, 33-6-31d [1993].2 Seealso, Westfidld Ins. Co.

v. Bell, 203 W.Va. 305, 507 S.E.2d 406 (1998) (per curiam).

“A reading of thisstatute raisesthe obvious question: if aninsurance company must offer un- and
under-insured motorist coverage andthe pricefor that coverage on asmple-to-reed form, inwriting, then
why can't an insurance company aso describe policy exdusonsand ther effect onthe price of coverage
on asimple-to-read form, in writing?



| am bothered by the mg ority opinionin the instant case because Bias holdsthat an
insurance company must offer acertain amount of un- and under-insured motorist coverage. If the
Insurancecompany falsto mekeacommercidly reasonebleoffer of coverage, then un- and under-insured
motorist coverage in an amount equa to the amount of ligbility coverageisautomaticaly read into the
policy. Contrary to thisrule, Russall v. Sate Auto tellsinsurance companies they can meet their
Satutory obligation by offering un- and under-insured motorist coveragein every automobileinsurance
policy with limitsequd to theleve of liability coverage -- but can condition and limit that coverage by
including numerous exceptions, 0 long astheinsurance consumer isonly asked to pay “ gopropriately
adjusted premiums.”

Thiscontradiction underminestheLegidaure sgod of fully protecting regpongblecitizens
and thair familiesand guestsfromirresponsible, un- and under-insured motorits. The Legidature could
not haveintended to require an insurance company to offer un- and under-insured motorist coverage, and
then allowed the insurance company to void that coverage through the use of exclusions.

| agreethat when aconsumer purchasesan automobileinsurance policy, under W.Va.
Code, 33-6-31(b), theinsurance company isrequired to offer the consumer the ability to purchase un-
and under-insured motorist coveragein anamount up totheleve of bodily injury liability insuranceand
property damage liability insurance purchased by the consumer. But any attempt to limit theamount of
uninsured or underinsured motorist coverage purchasad by the consumer pursuant to W.Va. Code, 33-6-

31(b) should be void as against public policy.



The majority opinion misunderstands W.Va. Code, 33-6-31(k)

The mgjority opinion, asdid the Court in Syllabus Point 3 of Ded v. Sveeney, 181

W.Va. 460, 383 S.E.2d 92 (1989), misunderstands W.Va. Code, 33-6-31(k). This subsection states:
Nothing contained herein shdl prevent any insurer from aso offering

benefitsand limitsother than thase prescribed herein, nor shdll thissection

be congtrued as preventing any insurer from incorporating insuch terms,

conditionsand exdusonsasmay be conggtent with the premium charged.

Thefirg dauseof subsaction (k) permitsinsurance companiesto “ offer[] benefitsand limits
other than those prescribed [inW.Va. Code, 33-6-31].” Thislanguageobvioudy permitsan automohile
insurer to “offer” any type of coverage (together with particular limitsto that coverage) that it chooses.
Under thisgtatute, an insurance company can offer -- inaddition to the un- and under-insured coverage
required by subsection (b) of the satute-- other formsof coverage(e.g., towing coverage, comprehensve
and collision coverage, travel insurance, €tc.).

AsJdugtice W. McGraw once deftly noted, the “ more crucial question in interpreting
subsection (k) ishow the second clause of subsection (k) should be construed. Mitchell v. Broadnax,
208W.Va 36, , 537 SE.2d 882, 907 (2000) (McGraw, J., concurring in part and dissenting in part).
Subsection (k) hasbeen rdied upon by insurance companies-- induding State Farm intheindant case -
for the proposition in the second clause that an insurance company can “incorporat[€] in such terms,

conditions and exclusions as may be consistent with the premium charged.” (Emphasis added.)

10



Justice McGraw examined the language chosen by the Legidature, and conduded thet the
Ded Court had misguoted the second dause-- and by dropping oneword from the Satute, theword “in,”
had given the statute a flawed interpretation.®  He argued for the following interpretation:

Although not amodd of textua clarity, theword “in” was plainly
intended to be synonymouswith “theran,” whichin effect limitsthe sscond
dausetothesubject of thefirg. Subsaction (k) therefore merdy permits
aninsurer toimpose* terms, conditionsand exdusons’ upon*“benefitsand
limits other than those prescribed herein.”  In other words, the statute
dlowsaninaurer toimposelimitationsor exclusonson offeringsthet are
otherwise not specified in the satute. Thereisamply nothing in this
languagethat could, by any stretch of theimagination, be construed to
permit an insurance company to corrupt or curtail the coverages
specificaly prescribedin subsection (b), regardless of whether those
coverages are mandatory or optional to the policyholder.

The construction of subsection (k) that | put forward hereis
certainly no less plausible than that placed upon it by Dedl and its
progeny. Asthe Court gated in syllabuspoint 7 of Perkinsv. Doe, 177
W.Va. 84,350 SE.2d 711 (1986), “[t]he uninsured motorist statute,
West VirginiaCode Sec. 33-6-31 (Supp.1986), isremedid in natureand,
therefore, must be construed liberally in order to effect its purpose.”
Conseguently, to the extent thereisany ambiguity in subsection (k), the

%SeDed, 181 W.Va. a 463, 383 S.E.2d a 95, where the Court misquoted the statute in the
following manner:
(k) Nothing contained herein shdl prevent any insurer fromalso offering
bendfitsand limits other than those prescribed herein, nor shall thissection
be construed as preventing any insurer fromincorporating suchterms,
conditions and exclusions as may be consistent with the premium
charged.
By dropping the phrase“incorporating in,” the result was a syllabus point which did not connect the sscond
clause of subsection (k) with the first, leaving it to stand alone as a principle of law:
I nsurers may incorporate such terms, conditions and exclusonsin an
automobileinsurance policy asmay be consistent with the premium
charged, solong asany such exclusonsdo not conflict withthespirit and
intent of the uninsured and underinsured motorists statutes.
Syllabus Point 3, Deel v. Sveeney.
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Satute must be congtrued in favor of securing for automaobileinsurance
consumersthe opportunity to obtain the optiona coverages specifiedin
subsection (b) without theind usonof “terms, conditionsand exdusons’

that otherwise conflict with the statute.

208 W.Va a 537 SEE.2d a 907. | agree with Justice McGraw’ sinterpretation of W.VVa. Code,

33-6-31(k).

| therefore believethat W.Va. Code, 33-6-31(k) should beinterpreted to mean that an
Insurance company may offer coveragesother than those prescribed by W.Va. Code, 33-6-31, and may
“incorporatetherein” -- meaning incorporate into coverages other than those prescribed -- such terms,
conditionsand exdus onsasmay be cong sent with thepremium charged. Accordingly, SyllabusPoint 3

of Deel v. Swveeney and its progeny should be overruled.

AV
Conclusion

| firmly believe that, in the instant case, the Adkins family bought two separate
underinsured motorig insurance palicdesontwo vehides Thesmplefact is they thought they were buying
two policies with atotal of $40,000.00 in coverage.
| blievethat, under our laws, StateFarm choseto sall the Adkinstwo policies, and chose
tomakethem pay premiumsona*“per vehide’ bags | thereforebdievetha State Farm should have pad
out itsbenefitson a“ per vehicle’ bassaswell. State Farm choseto avoid the law by not providing
coverage on a“per insured”’ person basis; State Farm should face the consequences of its decision.
| therefore respectfully dissent.

| am authorized to state that Chief Justice McGraw joins in this dissent.
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