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The Opinion of the Court was delivered PER CURIAM.

CHIEF JUSTICE McGRAW dissents and reserves the right to file a dissenting opinion.

JUSTICE STARCHER dissents and reserves the right to file a dissenting opinion.



SYLLABUSBY THE COURT

1. “Insurersmay incorporatesuch terms, conditionsand exd usonsinanautomaobile
Insurance policy asmay be cong stent with the premium charged, solong asany such exclusonsdo not
conflict with the spirit and intent of the uninsured and underinsured motorigts atutes”  Syllabus Point 3,
Desel v. Snveeney, 181 W.Va. 460, 383 S.E.2d 92 (1989)

2. “West Virginia Code § 33-6-31 (1992) does not forbid the inclusion and
gpplication of ananti-stacking provisoninanautomobileinsurance policy whereasingleinsurance policy
Isissued by asngleinsurer and contains an underinsured endorsement even though the policy coverstwo
or morevehicles. Under thetermsof such apoalicy, theinsured isnot entitled to Sack the coverages of the
multiple vehidlesand may only recover up to the palicy limitssat forth in the Sngle policy endorsement.”
Syllabus Point 5, Russell v. Sate Automobile Mutual Insurance Co., 188 W.Va. 81, 422 SEE.2d

803 (1992).



Per Curiam:

Inthisgpped from the Circuit Court of Summers County, we are asked to determine the
enforceahility of anexdusion prohibitingthe” stacking” of underinsured motorist coverageintwo separate
insurance policiesissued by aninsurance company upon two vehicles. Thecircuit court concluded that
becausetheinsurancecompany issued two separate policiesto the palicyholders, such anexduson could
not be enforced and the underinsured motorist coverage in each policy could be stacked.

Asset forth below, we reversethe circuit court’ sruling. We hold that because the
policyholders received amulti-car premium discount on both policies as consderation for the * anti-

stacking” exclusion, the coverage cannot be stacked.

l.

On October 1, 1998, Anthony Adkinswasriding asapassenger inavehicdlewith severd
friends Thedriver of thevehiclelogt control and went left of the center of theroad. Thevehicle collided
head-onwith another car, and Mr. Adkinswas g ected fromthe vehicle aong with two of hisfriends,
resulting in his death.

Theinsurance carrier for thedriver filed adedlaratory judgment actionin the arcuit court

seeking to deposit thelimits of thedriver’ sliability insurance policy with thecircuit court.” Becausethe

On December 16, 1998, Dairyland Insurance Company initiated theingtant action againgt the
appedllee, the estate of Anthony Adkins, againgt the estate of the driver, Stephen Adkins, who was
gpparently norelation to Anthony Adkins, against Joyce Fox, theadminigirator of another personkilled

(continued...)



limitsof thedriver’ sliability insurance policy wereclearly |lessthan the damages caused to the Adkins
family, theappellees Danny and Brenda Adkins, madeaclamagaing their own underinsured motorist
Insurance carrier, appellant State Farm Mutual Automobile Insurance Company (“ State Farm”).

The appdleesowned two vehicles, and each vehiclewasinsured with aseparate policy
from State Farm. The parties agree that Anthony Adkinswas covered by both policies. Each policy
contained an endorsement for $20,000.00 in coverage against underinsured motorists.

Thegppdlessmadeadamto Siate Farm for underinsured motorist coverage, arguing they
were entitled to stack the coverage available under both palicies, for atotd of $40,000.00 in coverage.
Sate Farm paid the gppellees only $20,000.00, and argued that both policies contained an “ anti-stacking”
exclusonwhich limited the coverage available under both policiesto amaximum of $20,000.00. The
exclusion stated:

If other underinsured motor vehicle coverageissued by usto you, your

spouse, or any raive gpplies, thetotd limitsof liability under dl such

polidiesshall not excesd that of the palicy with the highest limit of libility.
SaeFarm further argued thet the gppellesshad received amulti-car discount for insuring both carsthrough

State Farm, and that the discount -- which was noted on the declarations page of both policies-- served

as consideration for enforcing the exclusion.

!(...continued)
by thecallison, Ivan Fox, J.; againg William Haga, apassenger of thevehidewhowasdlegedly injured,
and againgt Stephen Lowery, theindividua who was driving the on-coming car. Dairyland sought to
deposit the limits of Stephen Adkins liability insurance, atota of $40,000.00, into the circuit court for
equitable distribution to the various people injured in the collision.
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Toresolvethisdispute, State Farm intervened in the underlying circuit court action and
initiated adedaratory judgment action againg the gppellessto resolve the amount of underinsured motorist
coverageavallabletothegppelessthroughthetwo policies. Theagppdleessubsequently filedamation for
summary judgment asking thecircuit court to declarethat they could stack the coverage avail able under
the two policies, for atotal of $40,000.00 in coverage.

Inan order dated December 7, 1999, the circuit court granted adeclaratory judgment to
the appellees. The circuit court concluded that State Farm had issued two separate policiesto the
appellees, and that anti-stacking language is void when a policyholder is covered by two or more
underinsured motorist policy endorsaments. Thedircuit court thereforea l owed thegppd leesto Sack their
two policies together.

State Farm now appeal s the circuit court’s order.

.

Wereview denovo thecircuit court’ sdeclaratory judgment order interpreting the State
Farminsurancepolicy. We have previoudy stated that acircuit court’ sentry of adeclaratory judgment
Isreviewed de novo, since the principal purpose of adeclaratory judgment action isto resolve lega
questions. Syllabus Point 3, Cox v. Amick, 195 W.Va. 608, 466 S.E.2d 459 (1995). When a
dedaratory judgment proceeding involvesthe determination of anissueof fact, that issuemay betriedand
determined by ajudgeor jury inthe samemanner asissuesof fact aretried and determined in other civil

actions. W.Va. Code, 55-13-9[1941]. Any determinations of fact made by the circuit court or jury in



reaching itsultimate resolution arereviewed pursuant to aclearly erroneousstandard. Cox, 195W.Va
at 612, 466 S.E.2d at 463.

Inthis case we are asked to review the circuit court’ sinterpretation of an insurance
contract. InPaynev. Weston, 195 W.Va. 502, 506-7, 466 S.E.2d 161, 165-66 (1995), we discussed
the gpplicable gandard of review in such cases, gating that “[t]he interpretation of an insurance contract,
induding the question of whether the contract isambiguous, isalegd determination which, likethe court’s
summary judgment, isreviewed denovo on apped.” “ Determination of the proper coverageof an
Insurance contract when thefactsare not in disputeisaquestion of law.” Murrayv. SateFarmFire
& Cas. Co.,203W.Va 477, ,509 SE.2d 1, 7 (1998), quoting Pacific Indemnity Co. v. Linn,

766 F.2d 754, 760 (3d Cir. 1985).

[1.
InW.Va. Code, 33-6-31(b) [1998], the L egid ature requiresinsurance companiesto offer
anindividua buying an automaohileinsurance palicy the option to purchase insurance agang underinsured
motorigs. However, the Legidature dso, in W.Va. Code, 33-6-31(k), authorizesinsurance companies

to include in each policy “exclusions as may be consistent with the premium charged.”?

2W.Va. Code, 33-6-31(k) states:

Nothing contained herein shdl prevent any insurer from aso offering

benefitsand limits ather then those prescribed herein, nor shal thissection

be congtrued as preventing any insurer from incorporating insuch terms,

conditionsand exdusonsasmay be conggent with the premium charged.
In Mitchell v. Broadnax, 206 W.Va. 36, 537 S.E.2d 882 (2000), we held that W.Va. Code, 33-6-
31(k) requires an insurance company to provethat it has adjusted its premiumsto reflect the reductionin

(continued...)



In Deel v. Sweeney, 181 W.Va. 460, 383 S.E.2d 92 (1989), we recognized the
Legidature senactment of W.Va. Code, 33-6-31(k), and the effect of the enactment on underinsured
motorigt insurance policies. Wedated, in Syllabus Point 3, that asaresult of W.Va. Code, 33-6-31(k):

Insurersmay incorporate such terms, conditionsand exclusonsinan

automobileinsurance policy asmay be consistent with the premium

charged, solong asany such excusonsdo not conflict withthespirit and

intent of the uninsured and underinsured motorists statutes.
Relying uponthisauthorization, insurance compani esbeganinduding excus onsinautomobileinsurance
policies to prevent the “ stacking” of underinsured motorist coverages on multiple vehicles.

Wecongdered theeffect of an* anti-stacking” exduson on underinsured motorist coverage
contained inapolicy covering multiple carsin Russdll v. Sate Automobile Mutual Insurance Co.,

188W.Va 81,422 SE.2d 803 (1992). In RusHl, the exduson was contained withinasingleinsurance

policy that covered two separate vehicles.

%(....continued)
coveragecaused by an excluson, and that thefallureto show such an adjustment will render theexdusion
void. We held, in Syllabus Points 5 and 6:

5. Whenaninsurer incorporates, into apolicy of motor vehideinsurance,
an exclusion pursuant to W.Va. Code § 33-6-31(k) (1995)
(Repl.Vol.1996), the insurer must adjust the corresponding policy
premium so that the exclusion is * consistent with the premium charged.”

6. When aninsurer hasfailed to satisfy the gatutory criteriaof W.Va
Code833-6-31(K) (1995) (Repl.V0l.1996) requistetoincorporating an
exdusoninapolicy of motor vehideinsurance, theenforcement of such
an exclusion is violative of this State’s public policy.

Intheingant case, the gopdleesdid not challenge bd ow, aswas discussed in Mitchdll, whether the Stiate
Farm anti-gtacking exdusonwas* condsent with the premium charged.” Wetherefore dedlineto congder
this issue on appeal.



Asintheingant case, thepolicy in Russdll provided underinsured motorist coveragefor
both vehicdesof $20,000.00 per person, and the premium for the coveragereflected amullti-car discount
for underinsured motorist coverage. The policy aso contained anti-stacking language that limited the
palicy’ sunderinsured motorist coverageto the highest limit gpplicablefor any onevehicle covered by the
policy.

ThisCourt examined theanti-stacking exd usion and ruled that, when amulti-car discount
has been given to apalicyholder, the underinsured motorist coverage in apoalicy cannot be sacked. The
Court stated, in Syllabus Point 5 of Russell:

West VirginiaCode 8 33-6-31 (1992) does not forbid theinduson and

gpplication of ananti-gacking provisonin an automobileinsurance palicy

whereasngleinsurance palicy isissued by asngleinsurer and contans

an underinsured endorsement even though the policy coverstwo or more

vehicles. Under thetermsof such apalicy, theinsuredisnot entitled to

gtack the coverages of the multiple vehiclesand may only recover upto

the policy limits set forth in the single policy endorsement.

The Court concluded that because the policyholder had received the benefit of their bargain -- amulti-car
discount -- that the policyholder was not entitled to stack multipleinsurance coveragesinlight of aclear
exclusion prohibiting stacking.

Intheingtant case, State Farm arguesthat, likein Russall, the appellee-policyholders
received the benefit of their bargain -- amulti-car discount -- and that clear anti-stacking language
contained in both State Farm policies should be enforced to prevent the stacking of the underinsured
motorist coverages.

The appellees, however, argue that Russell applies only to instances where the

palicyholder buysoneinsurance palicy that coversmultiple vehides, and recalvesamullti-car discount. The
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gppdlesspoint out thet, intheingtant case, State Farmsold the policyhol derstwo separate policiesfor ther
two vehicles. Thepolicieshavedifferent policy numbersand different renewd dates. However, the
declarationspagesfor both policies have anotation that amulti-car discount hasbeen given and that the
discount appliesto underinsured motorist coverage. Still, thegppdleesarguethat Russd| isingpplicable.

State Farm countersthat in 1995, the L egidature revised the underinsured motorist
Insurance statutesto expand the gpplication of Russdl. State Farm arguesthat the Satute stretched the
goplication of Russl fromasngleinsurance company sdling asngle policy that coversmultiplevehides,
to gtuations such astheingtant case where asngleinsurance company sellsmultiple policiesto thesame
policyholderscovering different vehicles. W.Va. Code, 33-6-31(b) now States, in part, withthe 1995
amendment:

Regardless of whether motor vehicdle coverageisoffered and provided to

aninsured through amultiple vehideinsurance policy or contract, or in

separate single vehicle insurance policies or contracts, no insurer or

Insurancecompany providing abargained for discount for multiplemotor

vehicleswith respect to underinsured motor vehiclecoverage shdl be

trested differently fromany other insurer or insurancecompany utilizinga

singleinsurance policy or contract for multiple covered vehiclesfor

purposes of determining the total amount of coverage availableto an

insured.
State Farm arguesthat even though itsunderinsured motorist coveragewas provided to the gppdllessin
two “ separate Sngle vehicleinsurance policies” it provided the gppdlesswith a* discount for multiple
motor vehicles,” and therefore arguesit isentitled, under W.Va. Code, 33-6-31(b), to betreated no

differently than an insurance company utilizing asingleinsurance palicy to cover multiplevehides We

agree.



Accordingly, wehold that theanti-stacking excluson contained inthe Sate Farm policies
isenforcegblein the underinsured motorist insurance policies purchased by the appdlless. Applyingthe
clear language of the State Farm palicy, the gopedless are entitled to recover the limits of “the policy with
the highest limit of liability” -- that is, $20,000.00. Wethereforefind that the circuit court erredinits
holding thet the gppelleeswereentitled to Sack the coveragesavail ableunder their twoinsurancepolicies

V.

Thecircuit court’ s December 7, 1999 order isreversed, and the caseis remanded for

further proceedings.

Reversed and Remanded.



