IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

January 2001 Term
FILED RELEASED
February 22, 2001 February 23, 2001
RORY L. PERRY II, CLERK No. 28480 RORY L. PERRY Il, CLERK

SUPREME COURT OF APPEALS SUPREME COURT OF APPEALS
OF WEST VIRGINIA - OF WEST VIRGINIA

MARK STRICKLIN AND WENDY STRICKLIN, HISWIFE, AND
WILLIAM R. LEWIS AND DONNA LEWIS, HISWIFE,
Petitioners Below,

WENDY STRICKLIN, WILLIAM R. LEWIS AND
DONNA LEWIS, HISWIFE,
Petitioners Below, Appellants,

CITY NATIONAL BANK,
Intervenor,

V.

KENNETH B. MEADOWS AND LUCILLE MEADOWS, HISWIFE,
Respondents Below, Appellees

AND

MARK STRICKLIN AND WENDY STRICKLIN, HISWIFE, AND
WILLIAM R. LEWIS AND DONNA LEWIS, HIS WIFE,
Plaintiffs Below,

WENDY STRICKLIN, WILLIAM R. LEWISAND
DONNA LEWIS, HISWIFE,
Plaintiffs Below, Appellants,

V.

KENNETH B. MEADOWS AND LUCILLE H. MEADOWS, HIS WIFE,
Defendants Below, Appellees,

CATHERINE WEISKIRCHER AND GARY LEE KEELING AND SANDRA
C. KEELING, HISWIFE, AND KAREN ELLWOOD AND “PERSONS UNKNOWN?”,
Defendants Below




Appeal from the Circuit Court of Putnam County
Honorable O.C. Spaulding, Judge
Civil Action Nos. 98-C-105 and 98-C-199

REVERSED AND REMANDED WITH DIRECTIONS

Submitted: February 7, 2001
Filed: February 22, 2001

Gail Henderson-Staples Paul J. Prunty

Henderson, Henderson & Staples Bernard T. Nibert, |1
Huntington, West Virginia Prunty Law Offices
Attorney for the Appellants Huntington, West Virginia

Attorney for the Appellees

Ancil G. Ramey

Steptoe & Johnson
Charleston, West Virginia
Attorney for the Intervenor

The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “A circuit court’ sentry of summary judgment isreviewed denovo.” Syl. Pt. 1,

Painter v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994).

2. “ A vdid written instrument which expressestheintent of the partiesin plainand
unambiguouslanguageisnot subject tojudicia construction or interpretation, but will beapplied and
enforced according to suchintent.” Syl. Pt. 1, Cotiga Dev. Co. v. United Fud GasCo., 147 W. Va

484, 128 S.E.2d 626 (1963).

3. “If an easement granted be in its nature an appropriate and useful adjunct of the
dominant estate conveyed, having inview theintention of the granteeasto theuse of such edtate, and there
isnothing to show that the partiesintended it asamere persond right, it will be held to be an easement
appurtenant to thedominant estate.” Syl. PX. 1, Jonesv. Idand Creek Coal Co., 79W. Va. 532, 91

S.E. 391 (1917).”

4. “Whether an easement isappurtenant or in grossisto be determined by theintent of

thepartiesasgathered fromthelanguageemployed, congderedinthelight of surrounding circumstances”

Syl. Pt. 2, Post v. Bailey, 110 W. Va. 504, 159 S.E. 524 (1931).

Per Curiam:



Thisisan gpped by Wendy Stricklin, William R. Lewis, and DonnaLewis (heranafter
“Appdlants’) fromanorder of theCircuit Court of Putnam County granting summeary judgment to Kenneth
P. Meadows and L udille Meadows, hiswife (hereinafter “ Appellees’). The Appellants contend that the
lower court erred by concluding that the deed establi shing the easement wasambiguous, indlowing the
Introduction of extrinsic evidence, and in determining that the easement wasin grossrather than
gppurtenant. Based upon our review of therecord, briefs, and arguments of counsd, we agreewiththe

Appellants’ contentions and reverse the decision of the lower court.

I. Facts
In 1951, Mr. and Mrs. Bernard N. Weiskircher owned Lot Nineteen of Sunnybrook
Edaesin Putnam County, Wes Virginia. During thecongruction of the Sunnybrook Estatessubdivision,
the Weiskirchers partitioned Lot Nineteen into two parts and conveyed the western portion to Mr. and
Mrs. E. H. Kedling, the Appdllants predecessorsintitle. That August 8, 1957, deed established two
easamentsacrossthe property retained by theWel skirchers, an unchallenged twenty-foot eesement and
the fifteen-foot easement which isthe subject of thisapped. Thedeed provided, in pertinent part, as

follows:

For the consideration stated above, the parties of thefirst part further
grant and convey to the parties of the second part, asjoint tenants, with
rightsof survivorship and not astenantsin common, asecond easement
and right of way 15 feet inwidth for accessto sad property to be used by
the parties of the second part in common with the parties of thefirst part
andretherproperty-ewhersin said subdivison over and acrossremaining
land of the parties of thefirgt part which second easement and right-of-
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way shdl be adjacent to and aong the northerly lineof said Lot No. 19
of Sunnybrook Estatesand running fromthe Stateroad totheeedterly line
of the parcel of land herein conveyed.

The words “and other property owners’ had been stricken from the deed, as indicated above.*

In August 1961, the Weiskirchers conveyed their property tothe Appellees? That deed
specificaly acknowledged the easements, referencing the fifteen-foot easement as follows:

Thereisreserved from this conveyance an eesement and right of way 15

feet in width for the exclusive use of the property now owned by E. H.

Keding andwife, and apart of the sad Lot Nineteen (19), which said

easement and right-of-way isadjacent to and dong the northerly line of

sad Lot No. 19 of Sunnybrook Edatesand running westerly fromthesad

state road to the Keeling land.

By deed dated March 15, 1989, the Kedlings conveyed their property to Appd lantsMr.
andMrs. Lewis, theparentsof Appdlant Wendy Stricklin. That deed referenced theeasements, providing
thet the property was conveyed “ together with theimprovementstherein and the gppurtenancesthereunto
beonging. ...” Thedeed dso provided that “[t]hisconveyanceismade subject to any and dl restrictions,
easaments, rightsof wayscontainedinthechainof title” Both eesamentsweredepicted inamap atached

to that 1989 deed.

'Extrinsic evidence introduced by the Appellees, in the form of an affidavit by Mrs. Catherine
Weiskircher, indicates that the words were stricken by Mr. Bernard Weiskircher during negotiations
surrounding the transfer of the property from the Weiskirchers to the Keelings in 1957.

“The Weiskirchers had conveyed their property to Mr. and Mrs. Jack Sheain May 1959, and
the Sheas conveyed that property back to the Weiskirchersin September 1959. Those deeds both
specifically referenced the easements. It does not appear, however, that those deeds were submitted
for the lower court’s consideration.



On January 22, 1997, AppdlantsMr. and Mrs. Lewis conveyed the property in question
tother daughter, Appdllant Wendy Stricklinand her hushand Mark Stricklin.® That 1997 deed referenced
the easements by stating that the property was conveyed “together with gppurtenances’ and “ subject to
al eesements” Although that deed did not speaificaly referencethe easement widthsor preciselocations,

a second corrected deed did specify the exact easement locations.

Upon obtaining their property, the Stricklins attempted to utilize thefifteen-foot eesement
acrossthe Appellees’ property to accessthe stateroad. The Appellees objected to such usageand
erected afence and gate acrossthe easement. The Stricklinsfiled two separatecivil actionschallenging
the Appellees conduct, seeking temporary and permanent relief intheform of an order requiring the
removal of the fence and gate and seeking to quiet title to the easement.* The two actions were

consolidated by the lower court on March 17, 1999.°

Mark and Wendy Stricklin are currently divorced, and he is not a party to this appeal.

*During the pendency of this action, Mrs. Catherine Weiskircher, one of the original grantors,
conveyed aquit claim deed to the Appellees regarding any interest in the easement, thirty-seven years
after the original conveyance. The Appellees also submitted a January 25, 1999, affidavit signed by
Mrs. Weiskircher indicating the Weiskircher’ s intent in 1957 to make the easement personal to the
Keselings.

*The lower court originally granted summary judgment to the Appellees by default based upon
the Appellants’ failureto fileabrief. That original grant of summary judgment referenced adverse
possession and characterized the easement as an easement in gross. That order was set aside,
however, and the Appellants were permitted to respond to the Appellees’ summary judgment motion.
During subsequent deliberation regarding adverse possession, the lower court explained that adverse
possession was an issue for the jury and that the main inquiry was whether the easement was
appurtenant or in gross. By concluding that it was in gross, the lower court did not have to reach the
issue of adverse possession. That issue is therefore not properly before this Court.
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By order dated August 19, 1999, the lower court concluded that the striking of the
language “ and other property owners’ inthe Appellants predecessors' deed rendered that deed
ambiguous regarding whether the easement was gppurtenant or ingross. Thelower court explained as
follows:

The Court hasdetermined that the deletion of certainlanguagefromthe

1957 deed createsan ambiguity inthat itis“ uncertain, indefinite, obscure,

equivocal, or not clear, so thereis doubt asto the meaning and proper

construction thereof.” Cotiga Development Co. v. United Fud Gas

Co., 147 W. Va. 484, 128 S.E.2d 626 (1963).

Having found the document ambiguous, thelower court proceeded to acogpt extrind c evidenceregarding
theintent of the Appellees predecessorsintitle. The court consdered the affidavitsof Mrs. Catherine
Weiskircher, one of the origind grantors, and Mr. Gary Kedling, the son of the origind grantee. Both
affidavitsindicated that the easement was intended to be persona between the Weiskirchersand the
Kedings. Basad upon such extringc evidence, thelower court concluded that thefifteen-foot easement
createdinthe 1957 deed wasin gross, rather than gppurtenant, and consequently granted the Appellees

motion for summary judgment. The Appellants goped that decison to this Court, contending that the

easement is appurtenant.

I1. Standard of Review
In syllabus point one of Painter v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994),
“A drcuit court’ sentry of summary judgment isreviewed denovo.” We conssquently review thismatter

de novo.



[1l. Discussion
A. Absence of Ambiguity
In syllabus point one of Cotiga Development Co. v. United Fuel Gas Co., 147 W.
Va 484,128 SE.2d 626 (1963), thisCourt explained that “[ g vaid writteningtrument which expresses
the intent of the partiesin plain and unambiguous language is not subject to judicia construction or
interpretation, but will be applied and enforced according to suchintent.” Where no ambiguity exigts,
extring ¢ evidence should not be permitted. InSally-Mike Propertiesv. Yokim, 175W. Va 296, 332
S.E.2d 597 (1985), this Court stated that the “language of the instrument itself, and not surrounding

circumstances, is the first and foremost evidence of the parties intent.” 1d. at 300, 332 S.E.2d 601.

TheAppdlantsmantainthat thelower court erredin determining that del etionscontained
inthe 1957 deed between predecessorsin interest created an ambiguity with respect to whether an
easamant referenced therein wias gopurtenant or gross: The Appdlants assart thet theremovd of thewords
“and other property owners’ from the document does not dter theintent of the grantorsasit pertainsto
the Appelantsand their predecessor intitle. Theremova of thewords, according to the Appd lants,
ggnifiesan attempt to exclude non-adjoining property owners, having no effect upon the property then
owned by the Kedingsand currently awned by Appellant Stricklin. Theextraction of thewords*and other
property owners’ merely oecified that the easement was not intended to create apublic way for “ other

property ownersin said subdivision.”



The Appelleesmaintain that the lower court was correct in ruling that the deed was
ambiguousto theextent thet removal of thelanguageindicated anintent to limit the usage of the easement
insomemanner. ThisCourt’ s evaluation of the language utilized in the deed does not support the
concluson urged by the Appellees. Regarding the intended use of the fifteen-foot easement, the deed
providesthet the eesement will be used “for accessto sad property to be used by the parties of the second
part [the Kedings] in common with the partiesof thefirg part [the Weiskircherg in said subdivison over
and acrossremaining land of the [Weiskirchers].” Intheview of this Court, the remova of the words
initially contemplated, “and other property owners,” does not affect the status of the easement as
gppurtenant or in grossand does not render theeasement ambiguous. The establishment of the essament,
asset out inthe deed, isclear and devoid of any genuine uncertainty. We consequently concludethat
thelower court erred by finding that the desd was ambiguous and by permitting theintroduction of extringc

evidence.

B. Creation of Appurtenant Easement
The Appdlants contend that the plain and unambiguous|anguage of the deed establishes
that the easement isappurtenant, not ingross.  1n syllabus point one of Jonesv. Idand Creek Coal
Company, 79 W. Va. 532, 91 S.E. 391 (1917), this Court explained as follows:
If an easement granted beinitsnature an gppropriate and useful
adjunct of the dominant etate conveyed, having in view the intention of
the grantee asto the use of such edtate, and thereisnothing to show that

the partiesintended it asamere persond right, it will beheld to bean
easement appurtenant to the dominant estate.



Applying the principles of Jonesin Post v. Bailey, 110 W. Va. 504, 159 SEE. 524 (1931), this Court
observed that the precepts e ucidated in Jones supported the proposition that “an easement will not be
presumed to bein grasswhen it can fairly be construed to be gppurtenant.” 110 W. Va a 508, 159 SE.
a 526. Insyllabuspoint two of Pog, this Court held: “Whether an easement is gppurtenant or in gross
Isto be determined by theintent of the parties as gathered from the language employed, consderedinthe

light of surrounding circumstances.” 1d. at 504, 159 S.E.2d at 524.

In Mays v. Hogue, 163 W. Va. 746, 260 S.E.2d 291 (1979), the owners of the
subservient estate advanced an argument Smilar to the Appellees argument in the present case. The
easement in question had been established by predecessorsinttitle, and the subservient estate owners
contended that the easement should be considered persond based upon the abosence of referenceto the
rnghtsof successors heirs or assgns They maintained thet the essament was gpplicableonly tothe origind
property ownersand not transferrable to subsequent owners. Id. a 748, 260 SE.2d at 293. Thelower
court held, and this Court agreed, that the conveyancewas not merely persond innature. 1d. at 748-49,
260 SE.2d at 293. Implementing the principles of Jones and Post, this Court concluded that “in the
absence of ashowing that the conveyance wasamerely persond right, then theright crested should be
conddered an essament gppurtenant.” Id. a 750, 260 SE.2d a 294. This Court discerned no “showing
that the partiesintended that the right be amerdly persond one’ and concluded that the easement was

appurtenant rather than in gross. Id.



The deed inthe present case did not employ any languageindicative of anintent to cregte
apersond easament.® The deed established an easament for the benefit of the property now owned by
the Stricklinsand did not indi cate that the easement woul d be di sconti nued upon cessation of ownership
by theKedings. Asthe Appdlantscontend, the siricken language merdly darified that the easement was
limited to owners of the dominant property and did not creete apublic way for “ other property ownersin

said subdivision.”

Intheabsence of languagein the dead creating apersond easement and in accordancewith
the principles of Mays, the easement isto be characterized as an easement gppurtenant. Inthisven, the
Appdlessforward the inverse argument, contending that the albsence of language regarding therights of
UCCESOrsor assgnsto utilizethe easement should trigger apresumptionthat theessamentisingross As
the prior casesdearly indruct, however, that isanincorrect andyss. In Mays, this Court expliatly Sated
that the alosence of language regarding successors or assigns should not beinterpreted to mean that the
easament wasin grossrather than gppurtenant. Spedificaly, theMays Court assarted: “It hasbeen widdy
held that the omisson of suchwordsas*harsand assigns ordinarily doesnot tend to show thet agrant is

personal rather than appurtenant.” 163 W. Va at 750, 260 S.E.2d at 294. Moreover, asdiscussed

SWith respect to deeds conveying afee simple interest in an estate, West Virginia Code § 36-
1-11 (1923) (Repl. Vol. 1997) provides that words of limitation are not necessary to convey the
interest in fee simple and that a conveyance “ shall be construed to passthe fee smple. . . unlessa
contrary intention shall appear. . ..” Inthe somewhat analogous situation of the present case, the deed
neither contained words of limitation nor otherwise demonstrated an intent to create an easement solely
for the benefit of the Keelings. An easement appurtenant was therefore created.
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above, thisCourt specifiedin Pogt that “ an essement will not be presumed to beingrosswhenit canfairly

be construed to be appurtenant.” 110 W. Va. at 508, 159 S.E. at 526.

Based upon the foregoing, we conclude that the easement in the present caseisan

appurtenant easement. We consequently reverse the determination of the lower court and remand this

matter for additional proceedings consistent with this opinion.

Reversed and Remanded with Directions.
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