No. 28479 -- JohnD. Sergent, asAdminidrator of the Edateof David Sergent, deceased v. The City
of Charleston, West Virainia, amunicipa corporation; William H. Hat and Greg White,

police officers of the City of Charleston; the City of &. Albans, J. H. Crawford, police
officer of the City of S. Albans, Terryonto McGrier, aconvict; and Jerome Thomas, a

convict
Starcher, J., dissenting: FILED RELEASED
July 9, 2001 July 11, 2001
RORY L. PERRY Il, CLERK RORY L. PERRY II, CLERK
SUPREME COURT OF APPEALS SUPREME COURT OF APPEALS
OF WEST VIRGINIA OF WEST VIRGINIA

| dissent to themgjority’ sopinion because | find it does not properly represent therecord.

Therecordindicatesthat thedefendant police officersattempted to useadrug informant
to capture defendants Terryonto M cGrier and Jerome Thomasin the course of adrug transaction at the
Cutlip'sMator Inn. Theareaaround the Inn was secured by at least 8 police officersin other vehicles.
When McGrier and Thomasdidn't show up, the officersmoved theinformant to aDays Innfor “ safety
reasons’ -- but didn’t bother to secure the area with any police backup.

By coincidence, the police officers discovered McGrier and Thomasin the Days Inn
parkinglot. Without any assistance, the officersattempted to capturethe criminals. A shootout ensued,
andthecrimindsfled. Racing & speaedsashigh as80 milesper hour, with flat tiresthat hed been shot out,
the criminal sraced onto highly congested roadsinthemiddleof theafternoon. Thepaliceofficersknew --
and o tedtified during their depogitions -- that criminasfleeing ahot pursuit “will strike pedestrianswith
an automobile in order to stop the police from chasing them.”

The police officers|ater testified that they never discussed terminating the pursuit of
McGrier and Thomas. Thetwo criminas passed cars on the | eft, and when presented with oncoming

traffic, the police officers saw them passtraffic by leaving theroad and passing on theright, on the berm.
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David Sergent, age 19 years, -- wearing blaze orange and riding homefrom an afternoon of hunting -- was
struck from behind while riding his bike on the berm.

Amazingly, none of the defendant police officersstopped to render ad. Insteed, they
continued their pursuit, radioing the dispatcher to send an ambulance.

The mgority opinion refersto an affidavit proffered by the plaintiffswritten by Sergeant
Chester M. Miller, 111, of the Maryland State Police. Sergeant Miller gave an opinion, based upon his
professional experience, that the actions of the defendant police officers

... departed from the standard of professond police conduct, so asto

congtitute gross negligence, and wanton and reckless conduct on their

part, which proximately contributed to theincident causing the death of

David Sergent, to include, but not necessarily limited to:

4. Their high speed pursuit of thefugitives. . . into the community and

surrounding areaof Marmet, without bresking off the same prior to

reaching the congested area; and by otherwisefailing to utilize accepted

national standards for bringing a fleeing suspect’ s vehicle to a stop.

5. Falling to abide by the Charleston Police Department’ sown policies
and procedures pertinent to:

a Planning and executing their apprehens on of the suspect Jerome
Thomas;

b. The protection of life during vehicular pursuit;

c. Breaking off vehicular pursuit for the public safety; and

d. Rendering aid to an injured pedestrian.

6. Thar falureto abide by and adhereto dandards of professond police

conduct, uch asthose contained in the Internationd Assodiation of Chiefs
of Police, Inc., Model Policy on Vehicular Pursuits.



Themgority characterizesthisaffidavit asfaling to point to specifictortiousconduct and “whally insufficent
to support a negligence action.”

Themag ority opinion Satesthat police pursuits” areinherently dangerous, absent any
negligence, to the pursuing officers, the pursued suspects, driversof other automobiles, and pededtrians.”
__WVaa__, SE2da___ (Sipop.at 14-15). | agreewiththispropostion wholeheartedly --
anditisexactly theresson that police purstitsareto bedonewith restraint, and, if at dl possible, avoided.!

Sergeant Miller’ saffidavit indicatesthat commonly accepted Sandards of professond
police conduct mandated thet the puraLit by the defendants should have been terminated, and thet thefailure
toterminatethe pursuit wasreckless. Therecord reflectsthat the police officersin theingtant casehad a
subjective redization that people often diein hot pursuits. The crimind suspects had dready shown a
digegardfor lifeby indiscriminatdy shoating a the palice officersinthehotd parking lat; it wasreasonebly
foreseeabl ethat they would harm aninnocent third party to dow the policedown. Police pursuitsare
inherently dangerous-- and if the police choose to expose the public to that dangerousnessand high
likelihood of harm, they and the agency by whom they are employed should be held respongblelike any
other individual.

Therecordin thiscase makesit patently clear that the police haveadifficult job. | have
no doubtsabout it. But the Sergent family hasjud asdifficult atask -- facing lifewithout their son. A jury

could conclude that David Sergent’ s death did not have to happen had the defendant police officers

Y would even go sofar asto hold that palice pursLits areinherently dangerous asameter of law.
Aswith any inherently dangerous activity, the police and the governmenta agenciesby which they are
employed would then be strictly liable for any resulting harm.
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followed their own departments' regulations, and the standards of conduct followed by police officers
nationwide, and terminated the pursuit. Two violent drug deders might have escgped that day -- but an
innocent young man might still be alive.

| therefore respectfully dissent.



