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| havetwo prindpd concarnswiththemgority’ sholdinginthiscese. Thefirg isthet | fed
ajury should have had the opportunity to hear thiscase. Themgority holding affirmsthetrid judge' s
decison that the police were not negligent asametter of law. The case cited by themgority to support
thispogtion notesthat it is not aforgone condusion that the police are free from negligence just because
the fleeing criminals struck the victim:

Nor doesthefact that alaw violator’ sactionsweretheimmediate cause

of thethird party’ sinjuries necessarily absolvethe pursuing officer of

lighility if the officer’ sreckless conduct wasasubstantia factor in bringing

about theultimatecollison. Wespoketo thisgenera conceptin Syllabus

Point 13 of Anderson v. Moulder, 183 W. Va. 77, 394 S.E.2d 61

(1990):

“ A tortfeasor whose negligenceis asubgtantia factor in bringing about

injuriesisnot rdieved from lighility by theintervening actsof third persons

If thoseactswerereasonably foreseegble by theorigina tortfeasor a the

time of his negligent conduct.”

Thefact that the applicable standard of careis*recklessdisregard”
rather than “due care” does not affect these principles.

Peak v. Ratliff, 185W. Va. 548, 555, 408 S.E.2d 300, 307 (1991) (quoting, Anderson v. Moulder,

183 W. Va. 77, 394 S.E.2d 61 (1990)).



| blievethat the question of whether theintervening actions of thefleaing crimindswere
reasonably foressegbleremansunansivered. | am not suggesting that weknow thet the officersinthiscase
were negligent, ether inthar actud purauit of thecriminds, or in therr decison to confront themin the
parkinglot of themotd. | agreethat law enforcement officersface adifficult and demanding job, and thet

the public has a substantial interest in seeing fugitives brought to justice.

However, thisissomething that jurorsunderstand aswell. Thereisnoreasonto bdieve
that jurorscould not wel gh the competing interests of thevictimin thiscase, and society a large. | think
that we should have trusted thejudgment of agroup of citizen jurorsto decideif the decedent’ sestate

should recover. Therefore, | must respectfully dissent.



