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SYLLABUSBY THE COURT

1. “Anorder denying amoation for summary judgment ismerdly interlocutory, leaves
the case pending for trid, and isnot gpped able except ingoecid indancesin which aninterlocutory order
isappealable.” SyllabusPoint 8, Aetna Casualty & Surety Co. v. Federal Insurance Co. of New
York, 148 W.Va. 160, 133 S.E.2d 770 (1963).

2. “Wherethepaliceareengaged inavehicular pursuit of aknown or suspected lav
violator, andthe pursued vehicle collideswith the vehicle of athird party, under W.Va Code, 17C-2-5
(1971), the pursuing officer isnoat ligblefor injuriesto the third party arisng out of the collison unlessthe
officer’ sconduct in the pursuit amounted to reckless conduct or gross negligence and was asubstantia
factor in bringing about the callison.” Syllabus Point 5, Peak v. Retliff, 185 W.Va 548, 408 SE.2d 300
(1991).

3. “A fundamentd legd principleisthat negligenceto be actionable must bethe
proximate cause of theinjury complained of and must be suchas might have been reasonably expected to
produce an injury.” Syllabus Point 2, McCoy v. Cohen, 149 W.Va. 197, 140 S.E.2d 427 (1965).

4, “Proximate causeisavitd and an essentid dement of actionable negligenceand
must be proved to warrant arecovery in an action based on negligence.” Syllabus Point 3, McCoy v.
Cohen, 149 W.Va 197, 140 S.E.2d 427 (1965).

5. “The proximate causeof aninjury isthelast negligent act contributing to theinjury
and without which theinjury would not have occurred.”  Syllabus Point 5, Hartley v. Crede, 140 W.Va

133, 82 S.E.2d 672 (1954), overruled on other grounds, State v. Kopa, 173 W.Va. 43, 311



S.E.2d 412 (1983).

6. “ A tortfeasor whose negligenceisasubdantia factor in bringing about injuriesis
not relieved fromlighility by theintervening actsof third personsif those actswerereasonably foressesble
by theorigina tortfeasor at thetimeof hisnegligent conduct.” SyllabusPoint 13, Andersonv. Moulder,
183 W.Va. 77, 394 S.E.2d 61 (1990).

7. “Thequedionsaf negligence, contributory negligence, proximete cause, intervening
causeand concurrent negligence are questions of fact for thejury where the evidenceis conflicting or when
thefacts, though undiputed, are such that reesonablemen draw different condusonsfromthem.” Syllabus
Point 2, Evansv. Farmer, 148 W.Va. 142, 133 S.E.2d 710 (1963).

8. “Summary judgment is appropriate where the record taken as awhole could not
leed arationd trier of fact to find for the nonmoving party, such aswhere the nonmoving party hasfailed
to makeaaufficent showing on an essentid dement of the casethat it hastheburdento prove” Syllabus

Point 4, Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994).



Per Curiam:

The appdlant, John D. Sergent, Administrator of the Estate of David Glenn Sergent,
Deceased, gpped sthe December 2, 1999 order of the Circuit Court of KanawhaCounty which granted
summary judgment to the appellees, City of Charleston, City of St. Albans, Charleston Police Officers
WilliamH. Hart and Greg White, and S. Albans Police Officer JH. Crawford. Thegppdlant’ sdeceased
waskilled when avehidebeing pursued by the appellee palice officerscollided with him. For thereasons

stated below, we affirm the summary judgment.

FACTS

On theafternoon of November 21, 1990, Charleston Police Officer William H. Hart and
S. Albans Police Officer JH. Crawford, (gppellees and defendants bel ow) arranged for an informarnt,

Rodney Merritt,'to carry out adrug transaction with Terryonto M cGrier and Jerome Thomeas (defendants

'Rodney Merritt had been arrested and had negotiated apleaagreement in exchangefor his
cooperaion intheinvestigation of Jerome Thomas sactivities Merritt informed police of thelocation of
some of Thomas s cocaine and heroin, and 70 grams of cocaine base and an amount of heroin were
recovered & that location. On November 21, 1990, law enforcement personnel arranged amonitored
telephone cdl from Merritt to CharlesLee Smith. Meritt’ srdaion of the converstion isthat Smith told
Merritt that Thomaswanted hisdrugsback and Merritt told Smith thet he (Merritt) was Saying a Cutlips
Hotel. See U.S v. Thomas, 55 F.3d 144 (4th Cir. 1995), cert. denied, Thomasv. U.S, 516 U.S.
903, 116 S.Ct. 266, 133 L.Ed.2d 189 (1995).



below)?at CutlipsMotor Innin Charleston.* When Thomas and M cGrier failed to show, Officers
Crawford and Hart, acting in an undercover capacity, relocated theinformant, in an unmarked police

vehicle, to Motel 6 in Kanawha City. Officer Crawford was driving the vehicle.

When Officers Crawford and Hart and the informant, Merritt, arrived at the Motel 6
parkinglot, Merritt recognized Thomasand McGrier gtting therein ablue 1991 Pontiac. Merritt, at the
direction of Officers Crawford and Hart, reluctantly exited theundercover police vehicle and gpproached
the Pontiac. However, hehurriedly retrested back into the police vehiclewhen hesaw McGrier makea
moation asif to retrieve afirearm. Officer Crawford then drove the undercover police vehideto the back
parking lot of Motd 6, and Officer Hart requested uniformed officer asssance viaMetro Radio. Before
assgancearived, Thomasand McGrier attempted to corner theundercover palicevehicleintheback lot.
Inregponse, Officer Crawford droveto thefront of themotd to awat assstance. At that point, thevehide
carrying McGrier and Thomas pulled behind the undercover police vehicle and McGrier and Thomas

opened fire on it. Officers Crawford and Hart returned fire.

Thomas and McGrier then fled eastbound on MacCorkle Avenue, d o known as Route
61, toward Marmet. A marked police vehidedriven by Charleston Police Officer Greg White (gppdlee

and defendant below) pulled behind the flesing vehide and attempted to Sopiit by activating hisemergency

?0On motion of the appellant, trial against Thomas and McGrier was stayed pending this appeal.

*Theareaaround CutlipsMator Inn had been secured by additiona police unitsconsisting of at
least eight officers.



lights and siren.* Officers Crawford and Hart were also in pursuit behind Officer White.

Thedrcuit court mede thefollowing findings concerning the nature of the pursuit and the
events surrounding the death of appellant’s deceased:®

7. Defendant Greg White, A City of Charleston Police
officer driving amarked police cruiser, observed the suspect
vehicledmost immediately and used the police vehicle sblue
lightsand Sren in an attempt to stop the suspect vehicle. The
suspect vehicledisregarded the command to stop and continued
to flee eastbound on Rt. 61 toward Marmet.

8. Although Pantiff daimsthat themarked policecar did
not sound itsSren, thereisno evidenceto that effect. All of the
witnesses agreed that the police car had itsemergency lights
flashing. Plaintiff reiesuponthetestimony of severd witnesses
who did not recal heering the policesiren, dthough they stopped
short of affirmatively stating that the siren was not used, to

* Officer White had assisted in securing the area around Cutlips Motor Inn.

An hisbrief to this Court, the appdllant lists as one of his assignments of error that “[t]he Court
ignored substantial evidence that conflicts with the Court’ sfindings of Fact Nos. 1, 2, and 3 of its
December 2, 1999 Order, and ignored other evidence upon which ajury may rey and findin favor of the
plantiff.” However, the gopdlant doesnot specificaly discusswha materid fact or facts which havethe
cgpacity to sway the outcome of the litigation under the gpplicable law, conflict with the circuit court’s
factual findings. See Jividenv. Law, 194 W.Va. 705, 461 S.E.2d 451 (1995). Once again, we
emphagizethat “[a] skeletd ‘ argument,’ redlly nothing morethan an assertion, doesnot preserveaclam
.... Judgesarenot like pigs, hunting for trufflesburied in briefs.” Sate, Dept. of Health v. Robert
MorrisN., 195 W.Va. 759, 765, 466 S.E.2d 827, 833 (1995) (citations omitted).

Theappdlant doeschdlengethedircuit court’ sfinding thet the police officers activitiesat Cutlips
Motor Innweretoo remotein time and distance to berdevant to the gopedllant’ sdam. Thisisbecause
thegppdlant hasnever daimed thet the palice officars conduct a CutlipsMotor Innwastortious but rether
that their conduct at Motd 6 was. Whilewe agree with the appe lant, this point isnot materid to the
agopdlant’ scase. Also, the appdlant satesthat “[a]t some point afront and back tire were shot out and
the pursuit continued with the fugitives driving on thewhed rimsof thar vehide” However, the gppdlant
does not chdlengethe dircuit court’ sfinding thet the officersdid not “ interfere with the driver’ s ability to
Sear and/or atherwise control thecar[]” during the pursuit. Rether, dl parties gppear to agreethat gunfire
was exchanged at the Motel 6 parking lot prior to the pursuit.
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egablishthat thepolicedid not usean audiblesignd. Defendants
produced the Metro 911 tape of theincident. Thepolicesren
was heard on the tape. (Footnote omitted).

9. Thepursuit by Officer Whitelasted for gpproximeately
2 1/2 to 3minutes, covering approximately 2.7 milesbeforethe
collision which forms the basis of this civil action.

10. Rt. 61 ispaved; onelaneof traffic for eastbound
traffic, onelane of traffic for westbound traffic, with paved
shoulders on each side.

11. Rt. 61isdightly curved, but theroadway wherethe
accident occurred wasnearly sraight. Theposted speed limitis
55 miles per hour.

12. Thepursuit occurred during daylight hours and
weather conditions were good.

13. Theofficersremaned behind the suspect vehicleat
all times.

14. Itisundisputed thet the officersdid nat try torunthe
suspect vehideoff theroad, set up aroad block, passthe subject
vehicle, or otherwiseinterfere with the driver’ sability to steer
and/or otherwise control the car. Furthermore, it is undisputed
thet the police did not srikethe Plaintiff’ s decedent or otherwise
cause any injury or damage to person or property.

15. Asthe suspect vehicle neared Marmet, and in the
vicinity of Turnpike Ford, the suspect vehiclecameup behinda
vehidedriven by Robert Srain, whichwastraveing eestbound on
Rt. 61 at approximately 40-45 miles per hour.

16. The suspect vehicle attempted to passthe Strain
vehicleontheleft then thesuspect vehicle again beganto move
into the opposite lane, but could not pass because of traffic
approaching in the opposite direction.

17. Thesuspect vehidethen passad the Srainvehicleon
theright hand shoulder striking the plaintiff’ sdecedent [David
Glenn Sergent]® who was wearing blaze orange and riding a
bicycle. (Footnote added).

°David Glenn Sergent was 19 years of age at the time of his death.
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On April 23, 1993, the gppd lant, John D. Sergent, Adminigtrator of the Estateof David
Glenn Sergent, filed awrongful death suit against numerous defendants, aleging, inter alia, that the
negligent, wanton and reckless conduct of the police officersresulted in the deeth of the decedent. Jerome
Thomasand Terryonto McGrier wereadso made defendantsbelow.” On July 31, 1997, Circuit Judge
George Scott® denied the palice officers: and their employers: motionsfor summary judgment. These
motionswere subsequently renewed and granted by Circuit Judge Andrew M acQueen on December 2,
1999 Initssummary judgment order, the circuit court conduded that the ppellant’ sdlaims againg the
appeleesmust fail because of the Public Duty Doctrine, and that W.Va. Code 88 29-12A-1- 18, The
Governmentd Tort Clamsand InsuranceReform Act, providethe gppellesswithimmunity fromsuit. As
asgparatebassfor granting summeary judgment on bendf of Officers Crawford and Hart, thecircuit court

found that these officerswerenot inthe primary pursuit vehicleand that therewas no evidencethat they

‘Ingtatecourt, McGrier pled guilty to two counts of attempted murder with the use of afirearm.
Thomas pled guilty to acharge of negligent homicide and acharge of bringing Solen property into West
Virginia(the vehiclewas solen). McGrier received concurrent sentences of oneto five years on each
count, while Thomasreceived aoneto ten year sentence on the stolen property chargeand aoneyear
sentence on the negligent homicide charge. Also, atwo count federd indictment was brought against
McGrier and Thomasfor conspiracy to didiribute cocaine baseand heroineand for carryingand usinga
fireermin connection with adrug trafficking offense. Count one of theindictment was dismissad without
prejudice with respect to McGrier based onthe Speedy Trid Act. See U.S v. McGrier, 848 F.Supp.
649 (S.D.W.Va. 1994), affirmed, U.S. v. Thomas, 55 F.3d 144 (4th Cir. 1995), cert. denied,
Thomasv. U.S, 516 U.S. 903, 116 S.Ct. 266, 133 L.Ed.2d 189 (1995). Thomaswas ultimately
convicted of conspiracy to possesswithintent to distributeand conspiracy to distribute cocainebaseand
heroin and of possesson with intent to distribute cocaine base and heroin. See U.S v. Thomas, supra.

#Judge Scott was sitting by temporary assignment to fill thevacancy created when Judge Lynn
Ranson left the bench.

°According tothegppdlant, Judge M acQueenwastheseventhjudgeassgnedtothiscase. Judges
CharlesKing, Paul Zakaib, and Irene Berger recused themsdves. Judge James Stucky was recused by

this Court, and Judges Lynn Ranson and George Scott |eft the bench.
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were responsible for the conduct of the pursuit.*

DISCUSSION

Wereview thecircuit court’ sentry of summary judgment denovo. SeeSyllabusPoint
1, Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994). In other words, we look at the record
with fresh eyesto see whether wewould make the samefindingsasthecircuit court. If not, our findings

prevail.

Thegppdlant initidly assartsthat the gppellees renewed mationsfor summeary judgment
wereimproper. According tothegppdlant, theWest VirginiaRulesof Civil Proceduredo not providefor
such “motionsfor recondderation.” Therefore, such amoation must betrested asamotion to dter or amend
judgment under Rule59(e) or amoationfor relief fromajudgment or order under Rule60(b). 1t cannot be
theformer, saysthe gopd lant, becauseit was not served within ten daysof the origind denid of summary
judgment. It cannot bethelatter, he opines, snce no new evidence became available to the defendants

since that denidl.

Officer Hart filed a separate motion for summary judgment on the grounds that he was a
passenger inthevehicledriven by Officer Crawford, andthet the vehicle driven by Officer Cravford was
not the primary pursuit vehicle.



Wecanquickly disposeof thisissue. “ Anorder denying amation for summeary judgment
iIsmerely interlocutory, leavesthe case pending for trid, and is not gppedable except in gpecid indances
Inwhich an interlocutory order is appealable.” Syllabus Point 8, Aetna Casualty & Surety Co. v.
Federal Insurance Co. of New York, 148 W.Va. 160, 133 S.E.2d 770 (1963). We have also
recognized that “[atrid] court has plenary power to recongder, revise, dter, or amend an interlocutory
order[.]” Coleman v. Sopher, 201 W.Va. 588, 605, 499 S.E.2d 592, 609 (1997)). Therefore, we
condudethet the order denying thegppelees motionsfor summeary judgment wasinterlocutory, and was

not improperly reconsidered by the circuit court.™

Asapreiminary matter, we notethat this caseis governed by The Governmentd Tort
Clamsand Insurance Reform Act, W.Va. Code 88 29-12A-1 - 18, which providesimmunity from suit
to politica subdivisonsand their enployessin cartain prescribed situations™ According to W.Va. Code
829-12A-5(b)(2) (1986), “[anemployeeof apalitical subdivisonisimmunefromligbility unless. .. (2)

[h]isor her acts or omissions were with malicious purpose, in bad faith, or in awanton or reckless

"The appelant’ sreliance on Powderidge Unit Ownersv. Highland Prop., 196 W.Va. 692,
474 SE.2d 872 (1996) ismisplaced. InPowderidge, the plaintiff moved for the Court to reconsder an
order granting summary judgment which, of course, wasafind, gopedable order. Intheingtant case,
on the other hand, thetria court origindly entered an order denying summary judgment which, asnoted
above, is an interlocutory order which can be reconsidered by thetrial court.

Atisnot disputed that the Act is gpplicableto thefacts of thiscase. The Act limitstheliability of
“palitical subdivisons” whichindudesmunicipdities A municipdity isdefinedinthe Act as inter alia,
any incorporated city. W.Va Code 8 29-12A-3(b) (1986). St. Albansand Charleston areincorporated
cities.



manner.”* The Act dso providesthat politica subdivisons areliablefor injury, death, or lossto persons
or property caused by ather thenegligent operation of any vehide by their employeeswhen engaged within
the scope of their employment and authority or, generdly, by the negligent performance of actsby thelr
employeesacting within the scope of employment. SeeW.Va Code § 29-12A-4(c)(1) and (2) (1986).

We will apply these standards to the instant facts.

Thedrcuit court found inits summeary judgment order thet the gppellee officerswere not
negligent, wanton, or recklessinthelr purauit of thesuspects. Weagree. Theprivilegesand immunitiesof
paliceofficerswho aredriving authorized emergency vehiclesin pursuit of actud or suspected violatorsof
the law are governed, in part, by W.Va. Code § 17C-2-5 (1971) which provides:

(8) Thedriver of an authorized emergency vehicle. ..
when inthe pursuit of anactud or suspected violator of thelaw .
.. may exerdsethe privileges st forth in this section, but subject
to the conditions herein stated.

(b) The driver of an authorized emergency vehicle may:

(1) Park or tand, irrespective of the provisions of this
chapter;

(2) Proceed past ared or stop signal or stop sign, but
only after dowing down asmay be necessary for sefe operdion;

(3) Exceed the speed limits so long as he does not
endanger life or property;

(4) Digregard regulationsgoverning direction of movement

BW.Va Code § 29-12A-5(b)(1) (1986) states, in addition, that “[a]n employee of apolitical
subdivisonisimmunefrom ligbility unless. . . (1) [h]isor her actsor omissonswere manifestly outsdethe
soopeof employment or officid responghilitied ] [or] (3) [1]iakility isexpresdy impaosed upon theemployee
by aprovison of thiscode. Thegppdlant doesnot clam that either of theseexceptionstoimmunity are
applicable here.



of [or] turning in specified directions."

* * %

(d) Theforegaing provisonsshdl not rdievethedriver of
an authorized emergency vehidlefrom theduty to drivewith due
regard for the safety of all persons, nor shall such provisions
protect thedriver fromthe conssquencesof hisrecklessdisregard
for the safety of others. (Footnote added).
This statute was interpreted and applied by this Court in Peak v. Ratliff, 185 W.Va 548, 408 SE.2d

300 (1991).

In Peak, adriver brought an action against state troopers and the West Virginia
Department of Safety to recover for injuries sustaned when avehide being pursued by the Sate troopers

collidedwiththedriver svehide.™ Thedircuit court entered judgment notwithstanding theverdict infavor

“Section (c) says,

The exemptions herein granted to an authorized
emergency vehicle shdl gpply only when thedriver of any sad
vehiclewhilein motion sounds audible signd by bell, sren, or
exhaugt whistle asmay be ressonably necessary, and when the
vehicleisequipped with at least onelighted flashing lamp as
authorized by section twenty-9x [8 17C-15-26], artidefifteen of
thischapter whichisvigbleunder normd amosphericconditions
fromadistance of five hundred feet to thefront of such vehicle,
except that an authorized emergency vehideoperated asapalice
vehicle need not be equipped with or display awarning light
visible from in front of the vehicle.

The defendantsin Peak, state troopers and the state Department of Public Safety, are not
governed by The Governmentd Tort Clams and Insurance Reform Act which does not gpply to state
agenciesand sate employees. The Court in Peak found the gpplicable sandard of carein W.Va Code
§ 17C-2-5(d) which governsthedriversof authorized emergency vehideswheninthe pursuit of crimina
suspects. Becausetheingant case concarns palitica subdivisonsand their employess, it isgoverned by
bothW.Va Code8 17C-2-5 and The Governmentd Tort Claimsand Insurance Reform Act. Thesecode
sectionsagreetha an employeeof apaliticd subdivisonwhoisdrivingan authorized emergency vehide
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of thetroopersand the Department, and the driver gopedled. Concerning the gpplicable sandard of care,
this Court held in Syllabus Point 5 of Peak:

Wherethe policeareengaged inavehicular pursuit of a
known or sugpected law vidlator, and the pursued vehide collides
with the vehicle of athird party, under W.Va. Code, 17C-2-5
(1971), the pursuing officer isnot ligble for injuriesto the third
party arisng out of thecollison unlesstheofficer’ sconductinthe
pursuit amounted to reckless conduct or gross negligenceand was
asubstantial factor in bringing about the collision.

The material facts of Peak were as follows:

Theacddent giving riseto thisprocseding occurred inthe
|ate afternoon of September 15, 1987, near the intersection of
State Route 19/33, a so known as Glenwood Road, and U.S.
Route 460 in Mercer County. [ The Satetroopers] were engaged
inahigh-speed vehicular pursuit of Mr. Akers aburglary suspect
who had previoudy € uded capture by the police, on Glenwood
Road. Asthey gpproached theintersection with Route 460, the
vehicledriven by Mr. Akersentered the oncoming lane of traffic
and collided heed-on with the car driven by Mrs. Pegk, serioudy
injuring her.

Peak, 185 W.Va a 550, 408 SE.2d at 302. ThisCourt affirmed thetria court’ sruling thet the officers
conduct did not constitute gross negligence. We reasoned:

Trooper Ratliff and Corpora Fulknier were confronted witha
serious law violator who had escaped capturein avehicular
pursuit the previousevening. Theofficersknew of Mr. Akers
past record and the fact that the vehicle he abandoned on
September 14, 1987, contained aweapon and drugs. Both

inthepursuit of acrimina sugpect ispersondly ligblefor injury or lossresulting from acollison between
the vehiclebeing pursued and athird party if the driver of the emergency vehicleisguilty of recklessor
grossy negligent conduct. (“ The phrase‘ recklessdisregard for the safety of others usedinW.Va Code,
17C-5-2(d), issynonymous with gross negligence” Peak, 185W.Va a 552, n. 4, 408 SE.2d a 304,
n. 4 (citing Sate v. Vollmer, 163 W.Va. 711, 259 S.E.2d 837 (1979)).
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vehidesdrivenby Mr. Akersonthesetwo daysweregtolen. The
officerswere familiar with the road on which the pursuit was
conducted. Therewasgood vighility during the chaseand no
incdlement weether which would maketheroad hazardous. Even
though the peed was estimated at between 60 and 100 milesper
hour, the officerswere careful to dow downwhen passing cars.
Therewere no pedestrians, and thetraffic was moderate. The
pursuit lasted only abrief period of time. It doesnot gppear thet
the officersforced the pursuit by attempting to overtake Mr.
Akersor by forcing him off the roadway. Neither officer
atempted to fire hiswegpon, an act which might cause aflesing
suspect to panic. When Mr. Akerscrossed the center lineand
droveinto thefilling station where the collison occurred, the
officers were not in sight.

Peak, 185 W.Va. at 558, 408 S.E.2d at 310.

Applying thePeak criteriato theingant facts, we cond udethat the conduct of the officers
in pursuing thesuspectsdid not amount to negligent, wanton, or recklessconduct. The undisputed evidence
indicatesthat Officer Whitewasdriving amarked policevehide, and used thevehide sbluelightsand Sren
toatempt tostop thesuspects vehicle. Officers Crawford and Hart, dthoughin an undercover vehicle,
werefollowing Officer White. They pursued the suspectsfor gpproximatey two and one-hdf to three
minutesfor adistance of about 2.7 miles, ardatively short period of timeand distance. Theareaof the
pursuit wasa ong Route 61, atwo lane paved concrete road with paved shoulderson eech sde. Although
Route6lisdightly curved, itisnearly sraight wheretheaccident occurred. Thepursuit took placeduring
daylight hours, and wesether conditionsweregood. The posted Speed limit was 55 milesper hour, and the
suspect vehidewastraveing a gpproximatdy 40 to 45 miles per hour when the accident occurred. The

officersremained behind the suspects vehideat dl times. They did not try to run the suspect vehide off
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theroad, set up aroad block, passthe suspects vehicle, or otherwiseinterferewith thedriver’ sability to
control hisvehicle. Findly, the suspects were suspected drug ded ers who were known to be armed
becausethey hadjust shot a undercover policeofficers. Inlight of thesefacts webdievethat arationd
trier of fact could not find that the officer’ sconduct in pursuit of the sugpectswas negligent, wanton, or

reckless.

Further, wefind Sergeant Miller’ seffidavit, presented by the gppelant, insufficient to show
that thereisagenuineissuefor trid. “[T]he party opposng summary judgment mugt satisfy the burden of
proof by offering morethan amere* scintillaof evidence,” and must produce evidence sufficient for a
reasonablejury tofind inanonmoving party’ sfavor.” Painter v. Peavy, 192 W.Va 189, 192-93, 451
S.E.2d 755, 758-59 (1994) (citation omitted). The evidence offered must be“ concrete,” Williamsyv.
Precison Caill, Inc., 194 W.Va.52, 60, 459 S.E.2d 329, 337 (1995) (citations omitted), and “mere
alegations’ areinsufficient. W.VaR.Civ.P. 56(e). Seealso Miller v. City Hosp., Inc., 197 W.Va

403, 475 S.E.2d 495 (1996).

Thebulk of Sergeant Miller’ saffidavit concerning theofficers conduct duringthevehicular
pursuit amountsto nothing morethan meredlegations: Thedfidavit opinesthat the officersfaled tofollow
applicablelocd, nationa andinternationa policestandardsand failed to protect lifeduring thevehicular
pursuit. But without pointing to specific tortious conduct and showing how this conduct caused the
suspects callisonwith thedecedent, thesedlegationsarewhally insufficient to support anegligence action.
Stripped of these dlegations; the gppellant’ sclaim isessentially thet it wias negligencefor the officers not

12



to terminate their pursuit prior to the decedent’ sdesth. Wergect thisdam asbeing contrary to our law.

Itistheduty of police officersto gpprehend and arrest suspected law violators. Thisduty
sometimesinvolvesvehicular purslitsof arimingl sugpects. Thesepurslitsareinherently dangerous, absent
any negligence, to the pursuing officers, the pursued suspects driversof other automohbiles and pededtrians.
While under some dircumstances prudence demandsterminating avehicular pursuit, such arcumstances
arenot present here. Under thesefacts, arationd trier of fact could not find that the officerswere negligent
Innot terminating thair pursuit of thesuspects. Accordingly, we condudethat summary judgment on behalf
of the officers and their respective employers, based on the officers' conduct while in pursuit of the

suspects, was proper

Theesenceof the gppdlant’ s cass, however, isnot thet the officerswere negligent in tharr
pursuit of the suspects but thet the conduct of Officers Crawford and Hart waswanton and recklessinthe
Mote 6 parkinglot prior tothepursLit.’® According to theappd lant and hissupporting affidavit below,
Officers Crawford and Hart acted in awanton or recklessmanner intheMote 6 parking lot by moving
their informant, Rodney Meritt, in broad daylight from the secured location a CutlipsMotor Innto Mot

6, an unsecured location; failing to wait for police backup; failing to secure the perimeter prior to

*The appellant essentialy hinges his case on the conduct of Officers Crawford and Hart inthe
parking lot of Motd 6. During oral argument beforethis Court, hed| but conceded that, but for thefact
that the officersfailed to terminatether pursuit of the suspectspprior to the decedent’ sdeeth, heisunable
to show reckless and wanton conduct in the way in which the pursuit was carried out.
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goproaching Terryonto McGrier and Jerome Thomason theparking lot at Motd 6; and directing Rodney
Merritt to gpproach the suspects vehiclewith theknowledgethat Merritt’ slife had been threstened by the

suspects.’’

Wedo not believethat the conduct of Officers Crawford and HartintheMotel 6 parking
lot risesto the leve of wanton or reckless conduct. Police officers are often caled upon to make split-
second judgmentsin highly stressful situations. When Officers Crawford and Hart unexpectedly
encountered the suspectsintheMotd 6 parking lot, they werefaced with the choice of delay until backup
arrived, whichwould possibly dlow dangerousdrug offendersto escape, or attempting to proceed despite
the absence of optima conditions. Further, the officersrepeatedly attempted to avoid confrontation with
the suspects. Under these facts, we do not believe that arationd jury could find that the conduct of

Officers Crawford and Hart in the Motel 6 parking lot was wanton or reckless.

In addition, evenif wewereto condudethet arationd trier of fact could find the officers
conduct to bewanton or reckless, wedo not believethat arationd trier of fact could find thet such conduct
proximately caused the desth of gppellant’ sdecedent. “A fundamentd legdl principleisthat negligenceto
be actionable mugt bethe proximate cause of theinjury complained of and must be such asmight havebeen

reasonably expected to produceaninjury.” Syllabus Point 2, McCoy v. Cohen, 149 W.Va. 197, 140

Thedircuit court did not make afinding concerning the actions of Officers Crawford and Hart
intheMotd 6 parking lot, but instead found that theofficers activitiesat CutlipsMotor Inn weretoo
remote in time and distance to be relevant to the appellant’s claim.
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SE.2d427(1965). “Proximatecauseisavita and an essential dement of actionablenegligenceand must
be proved to warrant arecovery in an action based on negligence” SyllabusPoint 3,id. Wehavedso
sad that “[t]he proximate cause of aninjury isthelast negligent act contributing to theinjury and without
which theinjury would not have occurred.” Syllabus Point 5, Hartley v. Crede, 140 W.Va. 133, 82
S.E.2d 672 (1954), overruled on other grounds, Sate v. Kopa, 173 W.Va. 43, 311 S[E.2d 412
(1983). Inaddition, “[d] tortfeasor whosenegligenceisasubstantid factor in bringing about injuriesisnot
relieved from ligbility by theintervening actsof third personsif those actswere reasonably foressesble by
theorigind tortfeasor at thetime of hisnegligent conduct.” SyllabusPoint 13, Andersonv. Moulder,
183W.Va 77,394 SE.2d 61 (1990). However, “[g]enerdly, awillful, mdicious, or crimind act bregks
the chain of causation.” Yourteev. Hubbard, 196 W.Va. 683, 690, 474 S.E.2d 613, 620 (1996)

(citation omitted).'®

In Yourtee, the gppellee and defendant bel ow parked hisvehicle, unlocked and with the
ignition key available, in front of hisvideo rental store which waslocated in astrip mall. The
plaintiff’ Sgppellant’ s decedent assisted in stedling the vehidle and was apassenger in the vehidewhenit
crashed into abrick wal following ahigh speed chase in an attempt to elude capture. The gppelant’s
decedent waskilled in the crash and the gppel lant sued the owner of the vehicleamong others. Thejury

awarded damages againg the defendants and found the owner of thevehidleto be 10%a fault. Thetrid

18 See, however, Estate of Hough v. Estate of Hough, 205 W.Va. 537, 519 S.E.2d 640
(1999) inwhich this Court found that the estate of amobile home park resdent who was murdered in her
front yard by her husband stated aclaim againgt her landlord in awrongful death action becausethe
landlord knew or should have known of the husband’s previous violent conduct toward his wife.
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court granted the motion for judgment notwithstanding the verdict on behdf of thevehiclé sowner onthe
groundsthat thetheft of the vehideand subsequent negligent acts of thedecedent and hisfriends congtituted
anintervening efficient cauise which broke the chain of causation and was the proximate cause of the
decedent’ sdeeth. ThisCourt affirmed thetria court for the reason that the gppellee owed no duty toa
person partidpating in the theft of amotor vehide. The Court dso found, however, thet “thetria court hed
suffident authority to condudethat the theft of the car and the subsequent acts of the plaintiff’ s decedent
and hisfriends were intervening efficient acts which were not foreseeable by the defendant; thereby
bresking thechain of causationwhich originaly beganwith thedefendant’ snegligent act and rdlievingthe

defendant of any liability.” 196 W.Va. at 691, 474 S.E.2d at 621.

Likewise, intheindant case, we bdievethat the crimind acts of the suspectsin pursuing
theundercover officers, firing a them, fleaing from the police a ahigh gpeed, and swerving off of theroad
and onto theberm condtituted intervening efficient actswhich were not foreseegble by Officers Crawford
and Hart when they initiated contact with the suspects. The appdllant emphasizesthefact that theofficers
forced Merritt to gpproach the suspects with the knowl edge that the suspects wanted Merritt dead.
However, whileit may have been foreseeablethat the informant could be harmed by forcing himto
gpproach the sugpects vehidle, the desth of apedestrian severd milesup theroad was not foreseegble as

amatter of law.

Therefore, we concludethat theintentiond, crimina actsof thesuspects, after theinitia

confrontation and theofficers withdrawd, wereintervening efficient actswhich were not foreseegble by
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Officers Crawford and Hart, thereby bresking the chain of causation which originaly began with their

arguably negligent conduct and relieving them, and their employers, of any liability.

Our law saysthet “[t]hequestions of negligence, contributory negligence, proximate cause,
intervening cause and concurrent negligence are questions of fact for the jury wherethe evidenceis
conflicting or when thefacts, though undisputed, are such that reasonable men draw different conclusons
fromthem.” Syllabus Point 2, Evansv. Farmer, 148 W.Va. 142, 133 SE.2d 710 (1963). For the
aforementioned reasons, we conclude that reasonabl e persons could not find, from the undisputed
evidence, that any negligent conduct of Officers Crawford and Hart in the Motd 6 parking lot wasthe

proximate cause of the decedent’s death.

In sum,
Summary judgment isgppropriate wheretherecord teken
asawholecould not lead arationd trier of fact to find for the
nonmoving party, such aswhere the nonmoving party hasfaled
to makeasufficient showing on an essentid dement of thecase
that it has the burden to prove.
Syllabus Point 4, Painter v. Peavy, 192 W.Va. 189, 451 SE.2d 755 (1994). For thereasons stated
above, wefind that the appellant hasfailed to make asufficient showing on the essential eement of
negligent, reckless, or wanton conduct in the officers pursuit of the suspects. We aso find that the
appdlant hasfailed to makeasufficient showing ontheessential eement of recklessor wanton conduct

by Officers Crawford and Hartin theMotel 6 parking lot. Finally, wefind thet the appellant hasfailed to
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meke aauffident showing that any negligent conduct of Officers Crawford and Hartinthe Motd 6 parking

lot proximately caused the death of appellant’s decedent.

CONCLUSION

We condude, therefore, thet summery judgment onbehdf of theindividud officersand their
respective employersfor any dlegedly negligent, reckless, or wanton conduct was proper. Accordingly,
the circuit court’ s December 2, 1999 order which granted summary judgment to the gppellees, City of
Charleston, City of S. Albans Charleston Police Officers William H. Hart and Greg White, and S. Albans
Police Officer JH. Crawford is affirmed.*

Affirmed.

“Thegppdlant dso daimsthat thetria court erred infinding that the public duty doctrine made
the defendantsimmunefrom suit. Becausewefind that summary judgment was proper on the grounds
discussed above, we decline to discuss the public duty doctrine.
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