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SYLLABUSBY THE COURT

1. “Pursuant to 30 Code of Federa Regulation 8§ 732.17(g), whenever changesto laws
or regulaionsthat make up the goproved Sate program regarding surface mining reclamation are propossd
by the gate, no such changeto thelawsor regulationsshall takeeffect for purposesof astate program until
gpproved asan amendment by the Office of Surface Mining Reclamation and Enforcement.” Syl. Pt. 3,
Schultz v. Consolidation Coal Co., 197 W.Va. 375, 475 S.E.2d 467 (1996), cert. denied, 519

U.S. 1091 (1997).

2.“When aprovison of theWes Virginia Surface Cod Mining and Reclamation Act,
W.Va.Code, 22A-3-1 & 521, isincong stent with federa requirementsin the Surface Mining Control and
Redamation Act, 30 U.SC. §1201 & 3., the date act mudt beread in away conastent with the federa

act.” Syl. Pt. 1, Canestraro v. Faerber, 179 W.Va. 793, 374 S.E.2d 319 (1988).

3. Once astate plan is approved under the federal Surface Mining Control and
Reclamation Act, any subsequent amendmentsto such plan do not becomeeffectiveuntil gpproved by the
federd Office of Surface Mining, and may not be gpproved by the Office of Surface Mining if inconagent
with the Surface Mining Control and Reclamation Act.

4. Sncethe Office of Surface Mining has conduded that the amendment to our Sate plan,

codified asWegt VirginiaCode§ 22-3-3(u)(2) i) (1997) (Repl.V0l.1998), isinconsistent with the Surface



Mining Control and Reclamation Act, thet proposed amendment cannot be deemed as an amendment to

the approved West Virginia surface mining plan.



Albright, Justice:

TheWes VirginiaDivisonof Environmenta Protection (“ DEP”) gpped sfromthe October
1, 1999, order of the Circuit Court of Nicholas County, which reversed theWest VirginiaSurface Mine
Board' sdecigonrequiring Appelee DK Excavating, Inc. (“DK”) to obtain asurface mining permitin
connectionwiththeremovd of cod fromastewhere DK intendsto build an equipment shop. Inmaking
itsruling, thedrcuit court relied on a1997 amendment to the definition of “surfacemining” under the West
VirginiaSurface Mining Control and Redamation Act (“WVSMCRA”), Wes VirginiaCode 8§ 22-3-1
10-32(1997) (Repl.Vdl.1998), which exempts from such definition cod extraction that isanincdentd part
of certaintypesof land development. SeeW.Va Code § 22-3-3(u)(2)(ii). Relying onthefederd and
sate supremacy dauses, aswel asprinciples of preemption, DEP arguesthat the circuit court erred in
ruling that theamended definition of surfaceminingisenforceablenotwithstanding expressdisgpprova of
that definition by thefederd Officeof SurfaceMining (“OSM™). Upon our review of dl gpplicablelawv and

regulations, we conclude that the circuit court did commit error, and accordingly, reverse.

|. Factual and Procedural Background
On November 17, 1997, DK sought approval from DEPto proceed withitsplanto

excavae, remove, and sal the cod from atwo-acre Stewhereit intended to congtruct an equipment shop

'U.S. Congt. art. VI; W.Va. Const. art. |, § 1.
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and yard without obtaining asurface mining permit.? SeeW.Va Code 88 22-3-8, -9. DEPinformed DK
that it could nat gpprove DK’ srequest to proceed without a surface mining permit based on current law,
but indicated thet new Sateregulaionsweredill pending beforethe OSM that might dllow DK toremove
cod incidenta to aconstruction project without apermit.® DK gppeded thisdecisontotheWest Virginia

Surface Mine Board, which issued afinal order dated February 9, 1999, affirming DEP s decision.

DK sought an gpped fromthe decision of theWest VirginiaSurfaceMine Board inthe
Circuit Court of Nicholas County. Upon its consderation of theissue, the circuit court ruled by order
entered on October 1, 1999, that DK’ sproposal did not comewithin thedefinition of “ surface mining,”
basad upon the 1997 amendment to West VirginiaCode § 22-3-3 and itsexpressexemption of “[c|od
extraction authorized asanincidentd part of development of land for commerad, resdentid, indudtrid, or
cvicue” W.Va Code § 22-3-3(u)(2)(ii). DEP appedsfromthecircuit court’ sdetermination that no

surface mining permit was required.

I1. Standard of Review
Our review of acontested case initialy reviewed by the circuit court under the West
VirginlaAdminigrative ProceduresAct (“ APA”), West VirginiaCode 8 29A-5-4(g) (1998), isdenovo

asweexplained inWest Virginia DEP v. Kingwood Coal Co., 200 W.Va. 734, 746, 490 S.E.2d

“The partiesstipulated to thefacts a issuewhen they were beforethe West VirginiaSurface Mine
Board.

*DEP suggested to DK that theissue might be revisited after the regul ations were reviewed by
OSM, assuming the approval of said regulations.
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823,835 (1997). ThisCourt reviewsan gpped thatisbrought under the APA pursuant to thesame six-
factor test st forth in West Virginia Code 8 29A-5-4(g) and no specid weight isaccorded to the lower
court’sconclusonsof law. Davisv. West Virginia Dep't of Motor Vehicles, 187 W.Va. 402, 405-
06, 419 S.E.2d 470, 473-74 (1992).
[1l. Discussion

At the center of thiscaseistheimpact of an amendment to WV SVICRA, which exempted
fromthedefinition of surfacemining “[c]od extraction authorized asaninadentd part of devel opment of
land for commerdid, resdentid, indudrid, or dvicuse” W.Va Code 8 22-3-3(u)(2)(ii). Thepartiesare
inagreement thet the cod extraction a issueinthiscasecomeswithintheambit of thisstatutory definition,
which isreferred to asthe“ private construction exemption.” They do not agree, however, asto the
enforcegbility of thisstatutory exemptioninlight of both federa law and expressfederd action disgpproving

this statutory language.

DEP argues that both federal and state law prevent it from enforcing the private
condruction exemption. With theenactment of thefederal Surface Mining Control and Reclamation Act
(“SMCRA”") in 1977, Congress st forth acomprehensive scheme, the purpose of which wasto “egtablish
anationwide program to protect society and the environment from the adverse effects of surface cod
mining operations.” 30 U.S.C. § 1202(a) (1994); accord W.Va. Code § 22-3-2 (tating that “[t]he

Legidaturefindsthat it isessentid to the economic and soaa well-being of the atizens of the date of West

“See 30 U.S.C. §§ 1201-1328 (1994).



Virginiatodrikeacareful baance between the protection of the environment and the economica mining
of cod”). Under the gatutory schemeof SMCRA, the Satesare given achoice asto whether they wish
to regulate surface mining activitiesthat occur within their respective boundaries® See30U.S.C. §1253.
Any gatethat opted to assume regulatory control of its surface mining activitieswas required by the
provisons of SMCRA to submit astate program to OSM for gpprova “which demondratesthat such
Staehasthe cgpability of carrying out the provisonsof thischapter [25] and meeting itspurposss. ...."
Id. West Virginia, like many other states, decided to regulateits own surface mining activitiesand
submitted astate plan which was gpproved by OSM.° Under federd law,” any sulbseguent changesto that
gpproved gate plan must aso be gpproved by OSM, aswerecognized in syllabus point three of Schultz
v. Consolidation Coal Co., 197 W.Va. 375, 475 S.E.2d 467 (1996), cert. denied, 519 U.S. 1091
(1997):

Pursuant to 30 Code of Federal Regulation 8 732.17(qg),
whenever changesto lawsor regulationsthat makeup the goproved Sate

*According to DK, the following states have opted in favor of federa regulation of the surface
mining activitiesinther repective sates: Arizona, Cdifornia, Georgia, |daho, Massachusetts, Michigan,
North Carolina, Oregon, Rhode Island, South Dakota, Tennessee, and Washington.

®The plan was conditionally approved by OSM on January 21, 1981. See46 Fed.Reg. 5915
5956 (1981).

"Federal law requires that,

[w]henever changesto lawsor regulationsthat make up the approved
State program are proposed by the State, the Stateshdl immediatdy submit the
proposed changesto the Director [OSM] asan amendment. No such change
to laws or regulations shall take effect for purposes of a State
program until approved as an amendment.

30 C.F.R. § 732.17(g) (emphasis supplied).



program regarding surface mining reclamation are proposed by the date,
no such changeto thelawsor regulationssha| takeeffect for purposesof
adate programuntil gpproved asan amendment by the Office of Surface
Mining Reclamation and Enforcement.

Conggent withitsobligationto gain federa gpprovd of any amendmentsto adate surface
mining plan, DEP submitted the amended statutory definition of surfaceminingwithitsinclusonof the
private construction exemption to the OSM. Inaruling dated February 9, 1999, the OSM denied
approval to the amended definition, stating:

The Director recognizesthat requiring al privately financed
congtruction activitiesin West Virginiawhich aso remove cod to be
permitted and regul ated as surface cod mining operationsmay, insome
Instances, present both ahardship for the regulatory program and bea
roadbl ock to development withinthe State. Nevertheless OSM isbound
by the congtraints of SMCRA, both inits plain language and in clear
expressonsof Congressond intent. Congressexpresdy consdered and
rejected ablanket exemption from the definition of “ surface mining
operdions’ for privady financed condruction. SRep.No. 95-337, 95th
Cong., 1¢ Sess 112 (1977). ThisWest Virginia program amendment
proposes precisdy the same blanket exemption which Congressexpliatly
rgected. Therefore, the Director findsthat the propased provisonisless
gringent than SMCRA at section 528 and cannot be gpproved.

DK suggeststhet theprovisonsof West VirginiaCode § 23-3-3(u)(2)(ii) arevdid and can
be enforced notwithstanding the express disapprova by OSM. Under itsreading of SMCRA, the
preemption provisonsof thefederd act are not automatic, but require an affirmative act on the part of the
federd government. Focusing solely onthelanguage of 30 U.S.C. 8 1254, which providesfor federd

regulaion of gatesurface mining activitieswheresatesether fal toinitialy submit agtate programor fail



to mantain their goproved date programs, DK arguesthat the Sate program remainsvdid until afederd

program is developed.? See 30 U.S.C. § 1254(a)(1)-(3), (g).

What DK overlooksinitsandyssof thisissueisthelanguage of 30 U.SC. § 1255, which
providesthat any “ State law or regulation [thet] isincongstent with the provisons of thischepter [25]” is
superseded by theprovisonsof SVICRA. Theonly limitationtothisruleisfor “any Statelaw or regulation
... which providesfor morestringent land useand environmental controlsand regulaionsof surfacecod
mining and reclamation operation than do the provisons of thischapter. ...” 30 U.S.C. § 1255(b).
Through thelanguage of 30 U.S.C.§ 1255, Congresshas madeclear that from the date of SMCRA's
enactment (August 3, 1977), any sateregulation in effect or subsequently enacted would be preempted
where gatelaws areinconsistent with the provisons of SMCRA, unlessthe state laws provide for

regul ation more stringent than that required by SMCRA. See 30 U.S.C. 8§ 1255(b).

Given the OSM'’ s express determination that the private construction exemption is
incong stent with SMCRA, DEP maintainsthat it cannot view West VirginiaCode § 22-3-3(u)(2)(ii) as
an enforceable satelaw. In support of itsposition, DEPlooksto the Supremacy Clausefoundinthe
United States Condtitution and itsmandate that the* Laws of the United States. . . shdl bethe supreme

Law of theLand.” U.S. Cond. at. VI. TheWest Virginiacongtitution oecificaly acknowledges our

®This argument provesindefensiblewhen viewed againgt the language of 30 CF.R. § 732.17(g),
which clearly statesthat no changeto an approved state plan “ shdl take effect for purposesof aState
program until approved as an amendment.”



obligation to observefederd law ingaing smilarly that federd law “shdl bethe supremelaw of theland.”
W.Va Cong. at. |, § 1. DEPtakesthe pogtion that itshandsaretied by federd law, based onthe clear
gatutory pronouncement of SMCRA' spreemptiveeffect with regard to Sate plansthat areincons stent

with its provisions. See 30 U.S.C. § 1255.

Citing the seminal decision of Hodel v. Virginia Surface Coal Mining and
Reclamation Association, Inc., 452 U.S. 264 (1981), DK maintainsthat the United States Supreme
Court’ sdecisonto uphold SMCRA againgt variouscondtitutiona challengeswasbased onitsrecognition
that Congresscannot makethe statesfollow aparticular course of action. Inrejecting the Commerce
Clausechdlenge’to SMCRA inHodd , the Court dearly acknowledged that “there can be no suggestion
that the Act[ SVICRA] commandeersthelegidative processesof the Statesby directly compd ling them
to enact and enforceafederd regulaory program.” 452 U.S. a 288 (emphesissupplied). Thisisbecause
an individud state may chooseto “either implement itg] [own program] or elseyied to afederaly
adminigtered regulatory program.” Id. a 289. Thelinchpin, however, of the Supreme Court’ supholding
of SVIRCA inHodd wasits conclusion that the ppellees” had failed to demongtrate thefirst prong of
the long-established test for Commerce Clause violations: “Firgt, there must be a showing that the
challenged statuteregulatesthe ‘ Statesas States.”” 452 U.S. at 287 (quoting National League of

Citiesv. Usary, 426 U.S. 833, 854 (1976)). Inrenouncing the cdlaim that SMICRA wrongfully coerces

An additionto finding no Commerce Clause violation in Hodd, the United States Supreme Court
amilarly rejected condtitutiond chdlengesto SVICRA basad on the Just Compensation Clauseand the Due
Process Clause. See 452 U.S. at 265-66.

The Virginia Surface Mining and Reclamation Association, Inc.
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the states to act, the Supreme Court stated: “ The most that can be said isthat the Surface Mining Act
edablishesaprogram of cooperativefederdiam that dlowsthe States, within limitsestablished by federd
minimum standards, to enact and adminigter their own regulatory programs, structured to meet their own
particular needs” 452 U.S. a 289. Continuing to dissect the gppellees contentions, the Supreme Court
reasoned that the only way SMICRA could befound to violatethe Commerce Clausewas by “ assum[ing]
that the Tenth Amendment limitscongressond power to preempt or displace Sateregulation of private
activitiesaffecting interstate commerce.” 1d. a 289-90. After pronouncing that “[t]hisassumptionis
incorrect,” the Supreme Court elucidated further:

A wedlth of precedent atteststo congressiona authority to displace or

pre-empt state laws regulating private activity affecting interstate

commerce when these laws conflict with federa law. Although such

congressional enactments obvioudly curtail or prohibit the States

prerogativesto makelegidative choicesrespecting subjectsthe States may

consider important, the Supremacy Clause permits no other resuilt.
Id. at 290; seealso F.E.R.C. v. Mississippi, 456 U.S. 742, 766 (1982) (stating that “it hasaways
been thelaw that dtate legidative and judicid decisonmakers must give preclusive effect to federd
enactments.concerning nongovernmenta activity, no matter what the strength of the competingloca
interests’); Brown v. Red River Coal Co., 373 S.E.2d 609, 610 (Va. Ct. App. 1988) (dtating that “in
subgantive areas preempted by thefederd government, such ascod surfacemineredameation, Satesmay

not enact laws that are less restrictive than or inconsistent with the federal law”).



AsDEP obsarves, thisCourt hason multiple occas onsrecognized that our satemining
lawshaveto beinterpreted condstent with federd law. We acknowledged thisprinciplein syllabuspoint
one of Canestraro v. Faerber, 179 W.Va. 793, 374 S.E.2d 319 (1988), in stating that

Whenaprovison of theWest VirginiaSurface Cod Miningand

Reclamation Act, W.Va.Code, 22A-3-1 et seg., isinconsistent with

federd requirementsin the Surface Mining Control and Redamation Adt,

30U.SC. §1201 & 5., the state act must beread in away condgtent

with the federal act.

See also Rose v. Oneida Coal Co., 195 W.Va. 726, 466 S.E.2d 794 (1995); Russell v. Isand
Creek Coal Co., 182W.Va 506, 389 SE.2d 194 (1989). We have aso previoudy determined that
amendmentsto WV SMCRA cannot take effect without OSM approval. See Schultz, 197 W.Va. a
376, 475 S.E.2d at 468, syl. pt. 2; Sate ex rel. West Virginia Highlands Conservancy, Inc. v.

West Virginia DEP, 191 W.Va. 719, 724, 447 S.E.2d 920, 925 n.23 (1994).

Itisbeyond disputethat once agtaie plan is approved under SMICRA, any subsequent
amendmentsto such plan do not become effective until gpproved by the OSM, and may not be gpproved
by OSM if inconsistent with SMCRA.. Accordingly, sincethe OSM has condluded thet the amendment
to our state plan, codified asWest VirginiaCode § 22-3-3(U)(2)(ii), isinconsistent with SCMRCA, that
proposed amendment cannot be deemed asan amendment to the gpproved West Virginiasurface mining

plan. Wetherefore condudethat thelower court wasin error in ruling that no permit was required based

it isnoted that because the L egidature has el ected to providefor, and the Executive has opted
to gpply for and has obtained goprova of this sate plan, subsequent amendmentsto the plan arerendered
ineffective unlessand until gpproved by OSM. Itisfor the Legidature and the Executive, not this Court,
todeterminewhen, andif, itispreferableto revert tofederd regulation of thisstate ssurface cod activities.
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solely upon the provisionsof West Virginia Code § 23-3-3(U)(2)(ii).”? Accordingly, the decision of the

Circuit Court of Nicholas County is hereby reversed.

Reversed.

£ the necessity for asurface mining permit is hurting further economic development, asDK
represents, perhaps the DEP could fashion afast-track processfor the consideration and gpprova of
permit applications involving small development sites such as that at issue in this case.
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